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LEGISLATION COMMITTEE ON THE PUBLIC HEALTH BILL 2014 
The Deputy Speaker (Ms W.M. Duncan) in the Chair; Dr K.D. Hames (Minister for Health) in charge of the bill. 

Advisers: Professor Tarun Weeramanthri, Assistant Director General, Department of Health; Ms Kelly Crossley, 
principal adviser; Ms Bronwyn Peters, senior solicitor; and Mr Geoff Lawn, parliamentary counsel. 

The meeting commenced at 1.00 pm. 

Resumed from 10 November. 

Debate was adjourned after clause 5 had been postponed. 

The DEPUTY SPEAKER: We are considering the Public Health Bill 2014. Minister, would you like to 
introduce your advisers, please? 

Dr K.D. HAMES: We have Tarun Weeramanthri, the assistant director general of public health at the 
Department of Health; Kelly Crossley, who is the principal adviser, Department of Health; Bronwyn Peters, 
senior solicitor; and Geoff Lawn, who is acting parliamentary counsel. 

Clause 6: Functions of Chief Health Officer — 
The DEPUTY SPEAKER: Members, we are up to clause 6. Are there questions for the minister? 

Mr R.H. COOK: I do not have an amendment or anything of that nature, but I am curious why the person 
subject to clause 6 is called the “Chief Health Officer” rather than the “chief public health officer”. This is the 
Public Health Bill; it is about the promotion of public health. The term “public health” is used throughout the 
bill, but we only use the term “Chief Health Officer”. 

Dr K.D. HAMES: That is a good question. Mr Weeramanthri can answer. 

Professor T.S. Weeramanthri: “Chief Health Officer” as written into this bill continues a historical tradition of 
having an independent statutory officer for Health that goes back to the nineteenth century. In a lot of  
English-speaking jurisdictions in Australia and internationally, that position has been known as the 
“chief health officer”, so there is a historical understanding of that term. In fact, the term in the current 
legislation in Western Australia is not “chief health officer” but “Executive Director, Public Health” and, in 
certain parts of the act, “Executive Director, Personal Health”. However, colloquially, the term used to refer to 
my position is “chief health officer” in terms of the statutory role. This clause uses the term that is commonly 
used for my position, except in Western Australia it is not called that; it is currently called the “Executive 
Director, Public Health”. In all other states it is the “chief health officer”, apart from in South Australia, which 
introduced a new term “Chief Public Health Officer” in its new act. In preparing advice to government, I was 
advised that the retention of the term “Chief Health Officer” was due to its historical significance. 

Ms J.M. FREEMAN: Section 6(b) states — 

to develop and implement policies and programmes to achieve the objects of this Act; 

The government has removed the public health policy provisions that were included in clause 31 of the draft 
Public Health Bill 2008. In the green bill the government was going to put in a clause on public health policies. 
Given that has not been included in the bill, do the policies that are included in this clause—the functions of the 
Chief Health Officer—encompass what was envisaged in clause 31 of the draft Public Health Bill 2008 for 
public health policy development? If not, is it limited or is there capacity for it to be broader? I am interested to 
know because it is a big concern for me. In my second reading contribution, I mentioned the removal of the 
section of the act on the development of public health policy; I think it was removed from the terms section as 
well. I think there had been a definition of “public health policy” and that was removed as well. Given that it has 
been removed from the definitions and from clause 31 of the green bill, where is the aspect of implementing 
policies and how will people be aware of those provided? 

The DEPUTY SPEAKER: Member for Mirrabooka, before we go further, could you try to keep your voice up 
a bit, if you do not mind. 

Mr R.H. COOK: We suggested that last night, Madam Deputy Speaker, and it got all antsy and critical, so 
perhaps we could keep the member for Mirrabooka on a low volume trajectory so that she will not get so 
grumpy. 

The DEPUTY SPEAKER: I am more afraid of Hansard being grumpy than the member for Mirrabooka! 

Ms L.L. BAKER: I would not go there! 

Mr R.H. COOK: That is a tough call. 
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Dr K.D. HAMES: That is a brave statement. Professor Weeramanthri can answer that. 

Professor T.S. Weeramanthri: The member is correct. The 2008 exposure draft of the Public Health Bill provided 
for statutory policies. This was to be a new form of subsidiary legislation to be created by the bill, and was one of 
the instruments that was recommended in the model public health legislation that was around in the early 2000s. 
However, because it was a new form of subsidiary legislation, it was in fact meant to capture both mandatory and 
non-mandatory aspects within a form of subsidiary legislation. That actually became quite confusing to 
stakeholders, as we got feedback, because the impression of stakeholders was that if it is in as a form of subsidiary 
legislation, therefore it has to be mandatory. It was never intended to be the case that everything under a statutory 
health policy would be mandatory and we would have included under that what is mandatory and non-mandatory, 
but the impression from outside was that if it is statutory, everything in it will be mandatory. To avoid that 
confusion, because people understand what is in regulations and that is a tried and true instrument, we removed in 
the drafting the provision for public health policies and provided for everything to go through the traditional form of 
regulations, which has an understood process of consultation, review and scrutiny. I just note that regulations can 
still incorporate policy documents, such as guidelines and codes of practice. 

Ms J.M. FREEMAN: Does that mean policies include guidelines and codes of practice? Are codes of practice 
and guidelines currently issued? From my occupational health and safety background, I know that legislation has 
primacy and regulation has the force of the law. Are codes of practice then a kind of third instrument so that if 
there is the capacity to understand that codes of practice should be put in place, that has an impact on whether 
liability should be developed, and those sorts of things? I am not particularly used to guidelines as a practice. Is 
that the same process? Is Professor Weeramanthri saying that he did not put policies into statutory provisions 
because people would say that that would make those provisions mandatory? What will be the status of the codes 
of practice? Will they still have a legal capacity to be, obviously, not mandatory regulations, but there would be 
some liability around that if a person did not abide by them and something happened and there was knowledge of 
it and the capacity for knowledge of it and a capacity to fulfil those codes? What is the legal stance? 

Dr K.D. HAMES: Professor Weeramanthri. 

Professor T.S. Weeramanthri: Things will not change from where they are currently in terms of the understood 
processes. The best example is in environmental health. A whole range of guidelines and codes of practice are on 
the website. They often will be reacting to new and emerging risks, as well as traditional risks. There may be 
a code of practice on asbestos use for removalists, but a guideline, because it is a new practice, around tattooing 
and the infection-control precautions that must be taken. As new risks come up, we put up a guideline. If it needs 
to be more formally encoded, it goes into a code of practice and that does have weight and significance because 
it is well distributed throughout the industry usually. It could be brought as material in a legal proceeding such 
that it should have been known that there was this code of practice et cetera, but it is not in legislation. Some 
limited codes are incorporated into legislation on purpose, which increases their legal authority, but they are the 
minority, because generally that does not have to be done. In the Medicines and Poisons Act, for example, a code 
of practice has been incorporated into the legislation or into a regulation because it is so important and central. 
There is a gradation, but that gradation is the same as it is today. 

Ms J.M. FREEMAN: I assume that there are other provisions for codes of practice that are greater than the 
policy outlined in paragraph (b) and that there are provisions somewhere else in the bill and we will get to those 
later on so that I can ask more questions about codes of practice. 

Ms B. Peters: Yes, in clause 294. 

Ms J.M. FREEMAN: I should know the legislation really well. 

Dr K.D. HAMES: We should have given the member a briefing about the bill in advance. 

Ms J.M. FREEMAN: I think we did have one but it was some time ago. 

Ms L.L. BAKER: I want to follow up on what my colleague said. Codes of practice are mandated. Are 
guidelines mandated? No, they are not mandated. I am working with agriculture as well and it has some very 
different ways of grading its codes of practice, minimum standards and guidelines. I am just trying to understand 
for my own benefit, and to get it in Hansard, why there are no standards anywhere in the legislation. 

Professor T.S. Weeramanthri: Guidelines and codes of practice can be either non-mandated or mandated. 
There are plenty of guidelines, only some of which are incorporated into legislation and thereby mandated. There 
are fewer codes of practice than guidelines and a greater proportion of them are mandated. However, it is not 
a case of one being non-mandated and the other being definitely mandated. As I understand it—I will ask the 
minister whether he can ask Kelly and maybe Bronwyn—mandatory means that it is under a legal mandate, and 
that has to be done as an active choice. Anything I put out, even though it is the Chief Health Officer’s guideline 
on Z, is not mandatory, but I can say that it is highly recommended and I can put a force of authority and expert 
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opinion behind it so that it would be very hard to ignore for those in that industry. We can make sure it is widely 
understood and promulgated. I will ask the minister — 

Dr K.D. HAMES: I do not think I will because we will get to those bits of the bill when we get to them. We are 
dealing with the functions of the Chief Health Officer. Some of the issues being raised are more to do with the 
detail of the contents of the bill. 

Mr R.H. COOK: I am keen to understand, because one of the issues that the Public Health Association of 
Australia has raised is that there are no public health policies in the bill, which it sees as a serious flaw, so I am 
keen to understand the difference between the policies and the planning guidelines that are referred to in the bill. 
Is that correct? 

Ms J.M. FREEMAN: The only point that we can deal with policies is on this clause. We can deal with codes of 
practice later, but if we want to talk about policies, we can do it only on this clause. 

Mr R.H. COOK: Minister, why do we not use the concept of public health policies in this bill rather than 
relying upon guidelines and plans? 

Dr K.D. HAMES: Professor Weeramanthri. 

Professor T.S. Weeramanthri: A range of tools are available to effect change, from education on one side all 
the way through to legislation on the other, and in the middle there is a range of incentives that can be provided 
to push or pull people, and that is the kind of broad set of tools for public health. One uses legislation as a very 
important symbolic part of the toolkit, but it is by no means the total toolkit of public health change. I have no 
difficulty at all in saying that the middle ground is very fertile with a range of policies, guidelines, incentives, 
standards and practices that can be pushed into the community to effect change. There will be a whole lot of stuff 
that we do for tobacco that is legislative, there will be a whole lot of stuff we can do around education, and there 
will be a range of things in the middle—we might have grants programs or something else—that are not 
legislated or educational but will push a community in one way or another. We have the option for policies to be 
adopted into legislation and we have the option for policies to be not in legislation but in that middle area so they 
will still be effective and influential and change norms and behaviours but they do not need to be legislated, and 
we will not have lost any of that toolkit at all. 

Mr R.H. COOK: Obviously, we are just keen for the Chief Health Officer to have extra arrows in his quiver, 
I suppose. The point has been made to us that the bill is not as strong as it could be because it does not have 
policies and, not being an expert on the bill obviously, I would be interested in the minister’s point of view. 

Dr K.D. HAMES: What sorts of policies is the member talking about? Give me an example. 

Mr R.H. COOK: Two of the examples for particularly strong policies that have been put to me are around 
difficult or complex social issues such as clandestine laboratories or squalor or something of that nature that the 
state needs to take a very strong stance on. The suggestion is that policies would provide a stronger instrument. 

Dr K.D. HAMES: We are talking about the functions of the Chief Health Officer. The functions of the 
Chief Health Officer are to initiate, support and manage public health planning. That gives him ample 
opportunity to develop policies for government and to promote policies to government. At the end of the day, it 
is the government that decides on the policies. I do not think it restricts him at all. 

Mr R.H. COOK: That is quite true. Obviously, the main approach of the bill is to deal with planning and to 
have proactive plans in place that take communities from one place to another. Obviously, there is also a need 
for local and state governments to roll up their sleeves from time to time and handle a situation. From that point 
of view, I wonder whether the Public Health Bill provides enough teeth for those issues that need some very 
strong actions. 

Dr K.D. HAMES: At the end of the day, it is the government that decides what the policies will be. I have just 
read out paragraph (a), but paragraph (b) states that the Chief Health Officer’s function is to develop and 
implement policies and programs. There is ample opportunity for policies to be developed. There are the changes 
to the tobacco legislation that I committed to at the last election and the member will be pleased to know that 
I have finally got the final draft. It is a policy of government that we will implement that policy—that 
commitment that we made—and those policies are developed by government. 

Ms J.M. FREEMAN: For the sake of clarification—I am really sorry; I went through my office and I could not 
find it—does anyone have a copy of the 2008 green bill? I want to look at it for a second to see what clause 
I want to ask about. I just want to have a look at clause 31. 

Dr K.D. HAMES: I presume this relates to clause 6. 

Ms J.M. FREEMAN: Policies? Yes, because the only place — 
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Dr K.D. HAMES: We are not on policies; we are on “Functions of Chief Health Officer”. 

Ms J.M. FREEMAN: Yes, but it is to develop and implement policies. This is the only point in the 
Public Health Bill 2014 that I can discuss health policy, as I understand it, because the government has removed 
the definition of “health policies” and it has removed clause 31 from the green bill. If the minister can guide me 
to another point in the bill where health policies are covered and I can ask the minister questions around health 
policies, I am happy to take his guidance, as I took guidance about the code of practice. 

Dr K.D. HAMES: During the second reading and third reading. The member can ask me any questions she 
likes. 

Ms J.M. FREEMAN: Absolutely; I can ask the minister any questions I like. 

Mr R.H. COOK: To which the minister does not necessarily have to respond, but — 

The DEPUTY SPEAKER: Order, members! 

Ms J.M. FREEMAN: Now I am trying to find “Public health policies” in the bill. I had it as clause 31. 
Ms Crossley has given me a copy of the green bill; I am so glad I was not going crazy! It is under part 5, 
“Public health policies”. Clause 31 reads — 

Governor may make public health policies on recommendation of Minister 
(1) The Governor may make public health policies under this section for any purposes relating to 

the objects of this Act. 

(2) Subject to section 39, a public health policy may be made only if — … 

It then lists a recommendation from the minister and stuff like that. Then there is reference to the Interpretation 
Act, and it goes on. The content of them, which is what we are really interested in, was to specify the public 
health objectives to be achieved by the policy; declare that was to be done; provide guidelines for complying 
with the general public health duty; declare a specific activity; declare a specific public health risk; require things 
to be done; regulate or prohibit the manufacture, transport, storage or supply—and it goes on. I am not going to 
read all of it, although I will give the green bill to my colleague to look at just in case there is something he 
needs to look at for the purposes of this. I understand what the minister said. He said that the problem with this is 
that people saw it as a mandatory policy framework. The question that the member for Kwinana asked was 
whether the minister is now saying that if there was a serious enough issue such as meth labs or — 

Ms L.L. BAKER: Hoarding or squalor. 

Ms J.M. FREEMAN: — hoarding and squalor and stuff like that, instead of that becoming a public health 
policy, he would do that as a code of practice or a regulation that would outline the objects and specificity of that 
process—all the things that were there previously—because certain things need to be made mandatory? 
I understand that. But the government does not want people to get bogged down in thinking that all policies are 
mandatory, so instead of having those important aspects that need to be outlined as guidelines, practices or 
objectives, they will come within regulations. 

Dr K.D. HAMES: Professor Weeramanthri will answer. 

Professor T.S. Weeramanthri: The issue of clandestine drug laboratories and hoarding are very good examples 
to discuss that. Currently, we are leading the country in our environmental health response to clan labs. 
Unfortunately, because we have had so much experience with it in this state in terms of having — 

Ms L.L. BAKER: And squalor. 

Professor T.S. Weeramanthri: — to deal with the clean-up of houses et cetera after clan labs, we have 
developed very well regarded policies around clan labs, which have now been adopted nationally. So that is quite 
well developed. In terms of hoarding, we have guidelines, and Kelly has been working on those so she may, if 
the minister requests, speak about that. But we are at an earlier stage and we have a guideline. It is absolutely in 
the power of this bill to take that up and either incorporate a code of practice or some guideline into a regulation 
or turn the guideline or code of practice into a regulation. They are slightly different things. That full suite of 
options is still available. We may choose to have a specific regulation around clan labs, because it is so 
important, and then it would be mandatory and it would be set out under the draft bill as that would be a really 
good framework for it. But we could still use that framework for non-mandatory guidelines as well, should we 
choose to. This is all being done now and we have a range of options. But if we succeed in, say, using 
a guideline and a change in practice, we do not need to go to anything further. If we go to something further and 
that works and we do further consultation with industry, again we may choose not to go to regulation. But if it is 
absolutely going to be a long-term problem, we will need a consistent legislative framework around it. If we are 
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clear about what needs to be done and we are clear about what should be written into legislation, we would then 
make a recommendation to the minister that that should be developed as a specific regulation. 

Mr R.H. COOK: A decision must have been reached at some point between 2008 and now that this was 
needed? Why would something that was there be got rid of? It has been said that it was quite a helpful and active 
instrument, but it could be done without. Why was a decision made to actively take it out of the draft bill? 

Dr K.D. HAMES: Ms Crossley will answer that. 

Ms J.K. Crossley: When we consulted on the bill in 2008, we got a lot of comments that expressed concern 
about the confusion between policies and regulations, so we sought legal advice. That advice was that the public 
expects that if there are mandatory obligations, they will be in regulations, not in a policy. As the member has 
indicated, there would be confusion and people do not think a policy is a mandatory document. Also, if we are 
going to impose obligations for which there are offences and penalties, they need to be very carefully drafted 
and, therefore, should go through the parliamentary counsel drafting process and be drafted as regulations, not as 
policy. The advice also said that we should keep it open, such that we can have policies if we need to—that is 
why it is now in the functions of the Chief Health Officer—but that regulations were definitely the preferred 
option for mandatory requirements. 
Mr R.H. COOK: One of the things I am keen to understand is the position of the Chief Health Officer in the 
scheme of things. My question goes to clause 6(c), which reads — 

to provide advice or recommendations to the Minister or to any other person or body or to the 
community generally on matters relevant to public health; 

Can the Chief Health Officer provide advice to Parliament independent of the minister? 
Dr K.D. HAMES: I think the Chief Health Officer has just recently on the inquiry into fracking. The report was 
done by the department and presented to that committee. 
Mr R.H. COOK: Did the minister have to approve that advice? 
Dr K.D. HAMES: I saw it, but I did not have to approve it, no. 
Mr R.H. COOK: Could the minister have stopped it? 

Dr K.D. HAMES: I do not know. I do not think so. It was a request from the committee to provide it, so I would 
think not. Nevertheless, there are other areas. I did not see any of the submissions that the department made on 
the Liquor Legislation Amendment Bill 2015; it did that independently of me in its role as the 
Chief Health Officer. 

Mr R.H. COOK: I am keen to understand the scheme of things. For instance, the Auditor General has a very 
independent role and provides advice directly to Parliament, but at the other end there might be a director general 
who acts only through the office of the minister. I am trying to understand where the Chief Health Officer sits in 
that landscape. The Chief Medical Officer has a quasi-independent function as well. Given that we are in the 
process of drafting legislation around the functions of the Chief Health Officer, I thought it would be useful to 
get an understanding of that. 

Dr K.D. HAMES: Professor Weeramanthri is the one who is there, so perhaps he would be better giving an 
answer on how he feels he will sit. It is probably a good opportunity for him to tell me! 

Mr R.H. COOK: He will say, “I can do whatever I bloody like”! 

The DEPUTY SPEAKER: Order, member! 

Professor T.S. Weeramanthri: The Chief Health Officer is appointed by the Minister for Health — 

Mr R.H. COOK: Yes, that is correct. 

Professor T.S. Weeramanthri: — and is accountable to the Minister for Health for the operation of his or her 
functions. They have to be a medical practitioner, they have to be an employee of the department and they have 
to have sufficient qualifications in public health specifically. That appointment is currently made under the 
Health Legislation Administration Act. As a result of this Public Health Bill, the appointment will be made under 
this legislation but, essentially, the method of appointment will be the same. In both the statutory and non-
statutory functions of the Chief Health Officer, ultimately, I am accountable to the minister, and I am very, very 
comfortable with that. In the non-statutory part of my role, I am an employee of the Department of Health who 
reports to the director general, who reports to the minister. In the statutory part of my role, I am appointed by the 
minister and accountable to the minister. Having said that, the reason we recommended that we retain an 
independent statutory office was to retain the historical significance of a position that is seen by the public to 
have some credibility as a spokesperson on public health matters so that if there was a crisis, the government 
could turn to a respected official with the title of Chief Health Officer to ask, “Can you please be the 
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spokesperson on this and give us advice on this?” Although they would have the option to decline that advice 
should they wish, that advice would have some weight behind it. In previous drafts of this bill, this position was 
removed. Due to machinery of government considerations, in the 2008 bill, as I remember it, the chief executive 
officer of the Department of Health was made the main person. It was this government’s decision to reinstate the 
Chief Health Officer position, which I think gives some credibility to the fact that this government’s position is 
to retain a measure of—not independence; I would not say that — 

Dr K.D. HAMES: Separation. 

Professor T.S. Weeramanthri: — separation. 

Dr K.D. HAMES: It adds a value to us, because we get questions about things such as fluoridation from the 
anti-fluoridation lobby, questions from the anti-vaccination lobby and issues to do with cannabis and 
Lyme disease—all the controversial issues. 

Ms L.L. BAKER: I was thinking it is a liability. 

Dr K.D. HAMES: No, I — 

Ms J.M. FREEMAN: No; it is all right. 

Dr K.D. HAMES: Some of the answers I have got back on things such as Lyme disease I have not been happy 
with, and we have looked at other ways of expressing the general findings and have come up sometimes with 
compromises. But it is great to have someone at arm’s length from government, not influenced by dollars, or 
doctors trying to influence people on outcomes, who can give independent advice and write letters and do 
reports. Fracking is an excellent example. 

Ms B. Peters: I am not sure whether it might be helpful, but under part 14 the Chief Health Officer can 
undertake inquiries into various matters relating to public health. Under clause 227, reports are required to be 
provided to the minister, who must table them before each house of Parliament. 

Dr K.D. HAMES: When the Education and Health Standing Committee undertook the Esperance lead inquiry, 
we called for Tarun’s department to make a presentation to our committee about the effects of lead poisoning on 
public health. It was a significant component of that inquiry, similar to the dust inquiry in Port Hedland. 

Are we still on the same clause? 

The DEPUTY SPEAKER: Clause 6. 

Ms J.M. FREEMAN: Yes, we are. 

I do not want to delay us. I want a quick historical background on why we went from a public health ministerial 
body to the position of Chief Health Officer. The minister said it was for historical purposes. When he was 
talking to the member for Kwinana, he said that it would be the CEO, and we would not have 
a Chief Health Officer. Instead, we would have a public health ministerial body, which I assume would be a 
collection of people, not just one person. Is that not the case? I am inquisitive to know the difference for the 
purposes of history and Hansard and things like that and why that changed. 

Professor T.S. Weeramanthri: I may have confused the member with my terminology; I apologise. Currently, 
there are two statutory titles — 

Ms J.M. FREEMAN: Yes; I understand that. 

Professor T.S. Weeramanthri: — executive director public health and executive director personal health 
services, and there is no Chief Health Officer statutory title. There was never any intention to set up a ministerial 
body. I do not know where that — 

Ms B. Peters: The 2008 draft included provision for the chief executive officer of the Department of Health to 
exercise powers. All those powers have been transferred to the Chief Health Officer under the current draft. It 
separately included provision for a ministerial body. 

Ms J.M. FREEMAN: A public health ministerial body. 

Ms B. Peters: Yes. Based on legal advice, the view was formed that that was unnecessary because the functions 
of the minister under the bill are not such as to require the establishment of a body corporate. For instance, they 
will not be dealing with property or the like, so it was just unnecessary. 

Ms L.L. BAKER: To pick up on what the minister mentioned earlier, although Maylands is not a hotbed for 
clan labs—it might be—we have a fair share of hoarders. Will a set of regulations, guidelines or codes of 
practice, as the minister described them, be put together? The clan labs were given as an example, but can the 
minister tell me how that will work? 
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Ms J.K. Crossley: Currently, provisions in the Health Act allow a house to be declared unfit for habitation. In 
the subsidiary legislation, we will be looking at those clauses and how we will put them into the regulations. 
I have issued a set of guidelines about dealing with hoarders and we have a lot of work going on with other 
government agencies. In all honesty, at the moment we are not sure how the new subsidiary legislation will look, 
but it is being developed with a lot of other stakeholders. 

Clause put and passed. 
Clause 7: Chief Health Officer may give directions to local governments — 
Mr R.H. COOK: As is patently obvious, this clause provides for the Chief Health Officer to give directions to 
local government. I am keen to understand whether this is the main mechanism by which the 
Chief Health Officer will exercise his or her powers and enforceability around a particular issue, with the idea 
being to get the local government authority to do it. Is that on the assumption that the local government authority 
will have coverage over all areas of land? What, for instance, would be the case if it were commonwealth land, 
Aboriginal Lands Trust land or something of that nature? 

Professor T.S. Weeramanthri: This is a provision of last resort, as I see it. In my memory, I have never given 
a direction to a local government. There is constant interaction between our staff, particularly the environmental 
health directorate and other parts of the division, with local government officers—constant communication, 
training and problem solving. We often refer matters back and forth between us until we have the right expertise 
to solve a problem. It has never been necessary. However, the act provides assurance that should something need 
to happen to control a material public health risk, there is provision for us to step in should it be necessary. 

Mr R.H. COOK: Is that in the instance of something that was under commonwealth or Aboriginal Lands Trust 
authority? 

Professor T.S. Weeramanthri: I will go to Bronwyn in a second, but certainly where there is no local 
government, the form of words basically says that the Chief Health Officer has responsibility for those areas. 
Under the current act, for example, we look after Rottnest Island because there is no local government, so our 
departmental officers service Rottnest Island. 

Ms B. Peters: I do not think there will be any difference in the operation under clause 7 as long as there is local 
government to give direction to. I am not sure I understand. This continues a provision that exists at the moment 
under section 35 of the Health Act. 

Dr K.D. HAMES: The real issue is around ALT land. Rottnest Island is different because Rottnest Island is 
under no local authority, whereas the Abrolhos Islands, for example, were under the Shire of Northampton and 
are now under the Geraldton shire. Its environmental officers have responsibility and they will go out and 
manage issues on the islands. I always thought local government was responsible for the Aboriginal Lands Trust 
too, and the example we all recall is the Shire of Halls Creek, but do we know that for sure? 

Ms B. Peters: This provision is about dealing with local governments that are not acting to enforce the act in 
circumstances in which they ought to be, rather than dealing with an occupier or an owner of land who is not 
complying with the provisions of the legislation. 

Mr R.H. COOK: This clause is more about instructing a local government authority to get on and do something 
rather than giving them a deputy’s badge to go and do something on behalf of the Chief Health Officer. 

Clause put and passed. 

Clause 8: Chief Health Officer may act without seeking local government agreement in urgent 
circumstances — 
Ms J.M. FREEMAN: In circumstances of material public health risks, this provision deals with situations when 
it is considered necessary to prevent, control or abate the risk. Is this provision one to use in the case of disaster; 
for example, would it have been used in situations such as the big earthquake in Christchurch, New Zealand, or 
is there separate legislation for that? If this provision is not for that purpose, what is it for? 

Professor T.S. Weeramanthri: In the case of a disaster, we would be looking to use public health incident 
powers or emergency powers as necessary if other emergency powers had not already kicked in. This provision 
would be used more, for example, if there was untreated sewage flowing down the main street of X or Y town 
and it was not being dealt with sufficiently. In that case, we could quickly act to remedy that material public 
health risk. 

Clause put and passed. 
Clause 9: Chief Health Officer may delegate — 
Dr K.D. HAMES: How is it that we have equalled yesterday already! 
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Mr R.H. COOK: I think we need to stay a long time on this clause 9, because we have disappointed Kim! 

Ms J.M. FREEMAN: Clearly! 

I refer to clause 9(5), which states — 

Nothing in this section limits the ability of the Chief Health Officer to act through an officer or agent. 

Can this be a private agent or a non-government agent? 

Mr G. Lawn: This provision just reflects what is known as the Carltona principle in law, which is essentially 
that when a function is pitched at a certain level, that function can be carried out by people lower than that level. 
This provision really just makes it clear that the Carltona principle is not excluded by this provision. For 
example, say if a function is given to a minister, the minister will not carry out that function him or herself; they 
will get public servants to do that. It is essentially a principle that allows the functions to be carried out in the 
public service. 

Ms J.M. FREEMAN: In the public service? 

Mr G. Lawn: In the public service or however it was authorised. 

Dr K.D. HAMES: The answer needs to be finished. Does “however it is authorised” mean that a private agent 
can be used? 

Mr G. Lawn: This provision here does not authorise any person to do anything; it is just saying that principle 
applies. The legislation would have to be looked to to work out who can exercise the functions on behalf of the 
minister. This provision does not outline which officer or agent could be used. 

Dr K.D. HAMES: Are there provisions in legislation that prohibit the use of an external agent such as  
a non-government organisation? 

Mr G. Lawn: The provisions of the bill would have to be looked at in order to work out who could exercise 
those powers. 

Ms J.M. FREEMAN: Clause 9(1) states — 
The Chief Health Officer may delegate any function of the Chief Health Officer under another 
provision of this Act to a public health official. 

The 2008 draft bill outlines a departmental officer, an authorised officer, a local government or a holder of an 
office prescribed by the regulation. A “public health official” is defined in the bill as follows — 

(a) a departmental officer; or 
(b) a person employed or engaged under the Hospitals and Health Services Act … 

I assume, and I just want it confirmed, that only the Chief Health Officer can delegate the roles and on the basis 
of that cannot delegate to a private agency or an NGO. 
Professor T.S. Weeramanthri: All delegations are made to members of the department. Should there be a case 
in which one of those positions was filled on a contractual or agency basis—it is unusual, but it could happen—
they are still members of the department, but they are an officer or an agent in some regard. However, I can 
assure members that there is no design here to delegate beyond departmental officials. 
Clause put and passed. 
Clause 10 put and passed. 
Clause 11: Minister to designate Chief Health Officer — 
Mr R.H. COOK: This comes down to the issue of a “public health practitioner” versus a “medical practitioner”. 
Was any consideration given to the qualifications of the person not necessarily being a medical practitioner? It is 
probably not worth asking the minister or Professor Weeramanthri! 

Dr K.D. HAMES: The member asked me whether I gave it consideration and I did. Did 
Professor Weeramanthri give it consideration? I suspect he did not! 

Mr R.H. COOK: Doctor knows best! 

Dr K.D. HAMES: Did anybody at this table give it consideration? 

Mr R.H. COOK: It was put to the minister, we know that much, so I am curious. 

Dr K.D. HAMES: It was put only in the sense that it is there in the legislation and I did not seek to change it. 
Why must the statutory clinical health officer be a medical practitioner? There has been a statutory officer of 
public health for over 100 years. This person has typically been both a public health physician and had medical 
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training, and is seen as being essential to enable the proper exercise of statutory functions—for example, in 
respect of detaining persons for medical examination, treatment or quarantine. Most importantly, the role of the 
statutory officer of public health is to provide leadership on public health matters and to be the primary source of 
advice for government and the community about public health. There is strong stakeholder support for the 
retention of a statutory officer of public health. I think Ministers for Health should have to be from a medical 
background as well. It is extremely valuable. 

Mr R.H. COOK: So do I; it is a really good point! 

Ms J.M. FREEMAN: I refer to the words “a person is a medical practitioner”. I know that the member for Eyre, 
Dr Graham Jacobs, continues to practice to maintain his certificate of practice, whereas I am not aware that the 
other doctor in the house continues his medical practice. Do the words “a person is a medical practitioner” mean 
that that the person has to do the same practice and professional development to keep their ticket up? 

Dr K.D. HAMES: I remain registered in the same way that someone such as Dr Russell-Weisz remains 
registered. Lots of doctors are in administration and management roles. If I were to go back to practise, I could, 
but I have to assure you that I would not. I did last time. When I was out in 2001, I had been out for only 
four years and went back to practising. Now I have been out for eight years, I would not, but in theory I could. 
We are required to do regular supplementary work. 

Professor T.S. Weeramanthri: To retain registration as a medical practitioner these days, one has to show 
evidence of continuing professional development relevant to one’s practice. I am not doing internal medicine 
anymore. I have to show continuing professional development relevant to public health practice, which I do. 
There are different forms of medical practice. A person’s professional development has to be relevant to that 
form of medical practice. They are then classified as a registered medical practitioner. 

Ms J.M. FREEMAN: If Professor Weeramanthri is allowed to do continuing professional development relevant 
to public health, how does that make him different from someone who has been a public health academic, has 
a PhD in public health and is well qualified? How does having that professional development make someone 
different? The only difference is that they did not do a GP degree in the first instance. Professor Weeramanthri is 
telling me that even though he is doing the same continuing professional development in the field that is relevant 
to the area that he is working in, the difference is that he can be appointed as a GP because he has the relevant 
degree, but if someone else’s undergraduate degree was simply science, they cannot. Is that the case? 

Dr K.D. HAMES: That is a good question. If we look at the directors general for Health, for example, we have 
had some who have had a medical background but someone such as Kim Snowball did not. I think public health 
responsibility is a much more specific responsibility, but I will hand over to Professor Weeramanthri to answer. 

Professor T.S. Weeramanthri: There is a distinction between this statutory role and the non-statutory part of 
my job. We could make a good argument for why the non-statutory part of my job could be held by anyone with 
suitable public health qualifications. In the United Kingdom, for example, the Faculty of Public Health is open to 
medical and non-medical practitioners. That is not a model we have in Australia; the Australasian Faculty of 
Public Medicine is open only to medical practitioners, but that could change in the future. 

However, for the statutory part of the job, given the historical connection between this position and medical 
practice, it has always been a medical practitioner. Given the extensive powers this person—who needs to 
communicate with the public—has, it is our experience that if someone is trained in physiology and anatomy, the 
basic training that goes to being a medical practitioner enhances the credibility of the advice that that person can 
give. That is a historical construct, if you like, but if I am going to detain someone with a notifiable infectious 
disease, I think the public would want some reassurance, understand what the disease process is, understand 
what the potential impact is and know that I am in full knowledge of all the factors that would affect my decision 
to detain that person. We could argue that that is not necessary and I could take advice from a medical 
practitioner, but given the historical comfort with that person being a medical practitioner, it was not thought 
wise to move away from that model. 

Clause put and passed. 
Sitting suspended from 1.54 pm to 4.00 pm 

The ACTING SPEAKER (Mr I.C. Blayney): We are now recommencing proceedings and we were at clause 12. 
Clause put and passed. 
Clause 13: Resignation, vacation of office and removal from office — 
Mr R.H. COOK: I am just looking for an explanation of clause 13(6), dealing with the Public Sector 
Management Act and how it interplays. Again, it is about getting an understanding of the role of the 
Chief Health Officer and how it fits in the scheme of things. 
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Ms B. Peters: Subclause (6) provides for the distinction between the employment of the person in the 
department and their designation as the Chief Health Officer. If action is taken to remove the person as the 
Chief Health Officer, subclause (6) makes it clear that that does not actually affect their employment in the 
department itself. 

Mr R.H. COOK: Okay. 

Ms J.M. FREEMAN: Would they still remain an employee of the public sector? 

Ms B. Peters: Yes. Part 5 of the Public Sector Management Act is about discipline, so action could be taken 
under that separately from the removal under clause 13. 

Ms J.M. FREEMAN: Just to clarify, is part 5 of the Public Sector Management Act about disciplinary 
procedures under the Public Sector Management Act, and does clause 13(4) of the Public Health Bill not limit 
the Public Sector Commissioner from taking action under that part? 
Dr K.D. HAMES: Yes. 
Ms J.M. FREEMAN: Can I confirm that the actual employer of the Chief Health Officer, whilst appointed by 
the minister, is the Public Sector Commissioner? 
Professor T.S. Weeramanthri: That is as I understand it. 
Ms B. Peters: Yes, the chief executive officer of the Department of Health is the employer. 
Ms J.M. FREEMAN: Sorry, the chief executive officer? 
Ms B. Peters: Yes, the CEO is the employing authority under the Public Sector Management Act. 
Ms J.M. FREEMAN: Is the chief executive officer of the Department of Health the employer, and is the 
employer of the chief executive officer the Public Sector Commissioner? 
Ms B. Peters: Yes. 
Ms J.M. FREEMAN: Are they not directly employed by the Public Sector Commissioner? 
Professor T.S. Weeramanthri: Correct. 
Ms J.M. FREEMAN: I would have thought such an important position would be directly employed, but there 
we go. 
Mr R.H. COOK: Do they continue to be employed even though they are sacked? 
Ms J.M. FREEMAN: No, that is not what it states. 

Mr R.H. COOK: Clause 13(5) reads — 

The removal of a person from office under subsection (4) does not by itself affect the person’s 
employment as a public service officer. 

Can they be sacked as the Chief Health Officer, but remain a public servant and then, I guess, go under the 
embracing arms of the Public Sector Commissioner? 

Ms J.M. FREEMAN: If they have a physical or mental incapacity, that does not mean that they therefore lose 
their position as a public servant; that seems fair. 

Clause put and passed. 

Clause 14: Acting Chief Health Officer — 
Dr K.D. HAMES: Are members not going to jump the queue? 
Mr R.H. COOK: I am sure we will at some point! 
Dr K.D. HAMES: There has been no sign of that so far! 
Mr R.H. COOK: There were one or two clauses that we did not ask about! 

Ms J.M. FREEMAN: The minister invites us to sit here and filibuster! 

Mr R.H. COOK: So now the member is accusing me of filibustering? 

Ms J.M. FREEMAN: No, the minister invited me to filibuster! 

The ACTING SPEAKER: Member for Kwinana, clause 14. 

Mr R.H. COOK: This clause deals with the role of the acting Chief Health Officer. Obviously in this instance it 
is not necessary for the acting Chief Health Officer to have a medical degree; is that correct? Oh, hang on; it 
does, sorry. If I can just ask my next question, because I have answered that one myself: is the maximum 
12 months’ time limit long enough? The minister left the director general in that role for a good two years and 
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we have had an acting Commissioner for Children and Young People for, I think, three years. Is 12 months long 
enough for the minister to recruit someone to this role if he is replacing them? 

Dr K.D. HAMES: I assume this is when we have a Chief Health Officer and that person is stood aside for 
whatever reason—health or whatever—and I can appoint a person to act in that office, but it does not state that, 
so I will have to hand over to somebody else. 

Mr R.H. COOK: Under clause 14(4), it is no longer than 12 months. 

Professor T.S. Weeramanthri: The way I understand it is that if the Chief Health Officer takes leave for 
whatever reason for a period, this provides for the CEO to appoint an acting Chief Health Officer. If the 
Chief Health Officer were to resign, it would also allow for someone to be—this is where I might seek advice—
appointed either as the acting Chief Health Officer or the Chief Health Officer for a period of time; I am not 
quite sure which of those it would be. 

Mr R.H. COOK: I wonder whether they can just do it for 12 months and then they have to do it again, if we 
want that person to hang around for another 12 months. 

Dr K.D. HAMES: As the member said, we did not do that for the acting director general; we were quite happy 
to keep him. He was doing all the roles of the director general. My understanding of this is that, as 
Dr Weeramanthri said, if the person was sick or something, I could appoint someone to act in their place for up 
to 12 months, but if they resigned and I had not yet chosen a replacement, I could put someone in an acting 
position. Does that mean I can leave them in that position for only 12 months, or can I keep them acting as I did 
for the — 
Ms B. Peters: The minister could simply make a new acting appointment — 
Dr K.D. HAMES: I have to roll it over every 12 months, unlike what I had to do with the director general of 
Health. 
Ms B. Peters: Yes, it is the same as the provision for the Chief Psychiatrist under the Mental Health Act.  
Ms J.M. FREEMAN: Can I just clarify? Clause 14(4) reads — 

A person cannot act under a designation under subsection (1) for longer than 12 months at a time. 
“At a time” means that after the expiration of that 12 months, a new 12-month contract can be established, and 
await the effluxion of time for that 12-month contract. 
Dr K.D. HAMES: Yes. 
Ms J.M. FREEMAN: Just to clarify, this is not just applicable to illness. Any vacancy, whether there is 
a permanent Chief Health Officer or no Chief Health Officer, can be filled under this provision as the 
Acting Chief Health Officer. 
Dr K.D. HAMES: Yes, that is the advice Ms Peters just gave. 
Ms J.M. FREEMAN: My concern is whether there is any point at which an appointment must be made. Under 
the equal opportunity legislation, someone must be appointed within two years. That is the problem we have 
with the children’s commissioner position. There is no limit to the term of an acting commissioner. Given that 
this is an appointment of a medical practitioner who is a public servant, this is not a situation similar to that of 
the position of chief executive officer of the Department of Health, for which it is sometimes more difficult to 
find candidates. I am not suggesting that the Chief Health Officer is not unique and fantastic in his own right, but 
if he is answering to the director, he is in the second line of management, and there would be other people in the 
Department of Health in the equivalent second line of management. Why is there no provision in this bill to 
ensure that the situation does not arise in which there is an Acting Chief Health Officer on rolling 12-month 
contracts for a period of 10 years? 

Dr K.D. HAMES: Someone may have a better answer than this, but I do not have the hang-ups that the 
opposition clearly has about people being in acting positions. In my view, those people who have been acting 
have been very good actors, and have carried out the role to the same level as they would have if they held 
a fully substantive position. I do not have that problem. If I wanted someone to stay acting for five or 10 years, 
so be it; they are in effect carrying out that role. Is there a better answer than that? We might have a better 
answer from Ms Peters. 
Ms B. Peters: I am not sure whether it is better, but under clause 11 the minister is required to designate 
a person as the Chief Health Officer. There is no specified time period, but there is an obligation to appoint. 
I think a longstanding acting arrangement would not be consistent with that. 
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Ms J.M. FREEMAN: Could a writ of mandamus be taken out—if that is the word—to force the minister to act? 
Is it either a writ of mandamus or a writ of certiorari? Which is the one to make the minister do what the 
legislation requires? 
Ms B. Peters: It would be a writ of mandamus. 
Ms J.M. FREEMAN: Could such a writ be taken out against the minister to make them do something like that? 
Ms B. Peters: That would be an interesting situation. I am not an expert on that. 
Dr K.D. HAMES: Mr Lawn will answer that. 
Mr G. Lawn: A court could not require the minister to appoint a particular person, but a court could require the 
minister to take steps to ensure that a person was appointed. 

Dr K.D. HAMES: There we go. That would fill in our days, because we have many acting positions in Health, 
so the member can go for it. 

Ms J.M. FREEMAN: If there are lots of acting positions in Health, has the minister ascertained whether this 
would have any impact on the superannuation of people holding those positions, given that most of the acting 
people would be on defined benefits—that is, on their permanent retirement position, it would have an impact on 
the payment of their superannuation? Has the minister ascertained whether that has any financial implications for 
them, or would it have any implication on redundancy? My understanding is that a worker made redundant 
would be paid out only on their permanent position. The minister can answer those two first, because I have 
a couple of other questions. 

Dr K.D. HAMES: Neither of those questions relate to this clause, and I do not know the answer anyway, so 
I would have to seek advice. The answer is no, but we have people in acting positions for good reasons in many 
cases. Once our reconfiguration of the services is complete, it is our intention to go out for expressions of interest 
for some of those particular spots in the near future and lock them away into permanent positions. 

Ms J.M. FREEMAN: I am sure the minister would accept that, as a public health policy, financial insecurity is 
something that no-one would like to institute. Having an understanding that long-term acting positions would 
have financial implications for people, something would need to be done about that. 

Dr K.D. HAMES: I know many people who are acting, and none of them have complained to me yet. 

Ms J.M. FREEMAN: Good on them. 

Mr R.H. COOK: Yes, because that is a really good way to get appointed permanently. 

Clause put and passed. 

Clause 15: Authority of Acting Chief Health Officer — 

Mr R.H. COOK: I wonder why this clause is needed. I guess clause 15(2) is needed. This is obviously about 
making sure that the Acting Chief Health Officer has the authority to act in a way similar to the 
Chief Health Officer him or herself. Subclause (2) provides that none of the directions that the 
Acting Chief Health Officer can give can be challenged on the basis of incompetence by the government, by 
virtue of paragraphs (a) to (d). Can the minister clarify why this was thought to be needed if these provisions are 
only about the case of an oversight or mismanagement? 

Dr K.D. HAMES: Professor Weeramanthri. 

Professor T.S. Weeramanthri: The first thing I would say is that the most important thing for both the previous 
clause and this clause is that at all times there must be someone in this position, given the wide scope of the bill. 
That is the premise that underlies the acting provisions. Secondly, the way I would frame it is that if there is an 
administrative irregularity, that cannot be used to call into question the decisions of that person. 

Mr R.H. COOK: Why is this provision not made in relation to the actual designation of the 
Chief Health Officer? Why is it made only for the Acting Chief Health Officer? 

Dr K.D. HAMES: Mr Lawn will answer. 

Mr G. Lawn: The reason is that the circumstances in which the Acting Chief Health Officer can act are many 
and varied, and could arise in various circumstances, so there may be irregularities in the actions of the 
Acting Chief Health Officer. Someone might say that the Chief Health Officer was not sick, so the 
Acting Chief Health Officer was not able to act. That is a technicality. We do not want people to be able to 
challenge that. In terms of the designation of the Chief Health Officer, that is very clear. The minister designates, 
and there is no question about the circumstances in which the Chief Health Officer could act. This clause ensures 
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that there is no doubt about the powers of the Acting Chief Health Officer to act, regardless of the circumstances. 
We do not have to prove that Professor Weeramanthri was sick and was unable to act. 

Mr R.H. COOK: However, it could be argued that the circumstances under which Professor Weeramanthri did 
act had not arisen or had ceased. 

Mr G. Lawn: Not in terms of Professor Weeramanthri, because he is the Chief Health Officer. He is either the 
Chief Health Officer or he is not. There is no question of him being able to act only in certain circumstances, but 
that is the situation with the Acting Chief Health Officer. There are only certain circumstances in which he or 
she can act, and there could be irregularities or questions about whether those circumstances had arisen. We do 
not want any actions by the Acting Chief Health Officer to be challenged, and for illegalities or unlawfulness to 
arise as a result of those technicalities. It is a very standard provision that we include. 

Clause put and passed. 

Clause 16: Functions of local governments — 

Ms J.M. FREEMAN: Just in terms of the functions, clearly one of the purposes of this bill is to give local 
governments the capacity to do public health planning. They have been wanting this for some time so they will 
be very pleased when the bill goes through. My question is that it is very constrained just into those districts. 
Say, for example, the City of Wanneroo has a local government plan. In the electorate I represent, that would 
cover Alexander Heights and Koondoola. There is quite a high obesity index in the area I represent. 

Mr R.H. COOK: Not as high as mine! 

Ms J.M. FREEMAN: That is true. Then there is Mirrabooka. Let us say there is a situation in which the line is 
just a main road really. I am yet to see a situation in which there can be cross-border arrangements or how you 
can enter into arrangements for one or more persons to be appointed. But if they end up with different plans, how 
does that act? It is more the case in a small road because it does not make any difference as there are houses on 
each side, so there would be residents on both sides. I am wondering how the clause will work “to administer 
and enforce this Act within its local government district in accordance with the objects and principles of this 
Act” for regional areas. We could think about some of those Aboriginal communities that actually cross borders 
of states, let alone borders of local governments. How is that being envisaged? I can sort of see the answer but 
I would appreciate a bit more detail. 

Ms J.K. Crossley: Sorry, are you seeking clarification about whether local governments can work together on a 
plan? 

Ms J.M. FREEMAN: I can see they can work together. What happens if — 

Mr R.H. COOK: When they do not. 

Ms J.M. FREEMAN: Yes, when they do not. 

Ms J.K. Crossley: Each local government can work independently and, as you say, we have offered them the 
option to work together. If they do not, we do not see that as too much of a problem. 

Ms J.M. FREEMAN: But what happens if it is in a regional area that goes across borders? I am not sure 
whether there is anywhere with towns, but I am thinking about some of the Aboriginal communities. 

Dr K.D. HAMES: There are a few in the Ngaanyatjarra lands. That covers a huge area, and they will have 
a plan for that area. Part of the land could go across into the Northern Territory, for example, such as out there in 
Wingellina, which is right near the border. I am fairly certain that part of the people’s traditional land goes across 
into the Northern Territory but they live on our side so their plan would cover people where they live. If they live 
outside that in the Northern Territory, they are not under our responsibility. If, say, one of the other Aboriginal 
groups lives further into that area, they will have a plan that will encompass their community. It might not 
encompass all their land, but it will certainly encompass the community where they live. 

Ms J.M. FREEMAN: What about, say, the Kimberley where there is the same sort of stuff? 

Dr K.D. HAMES: Give me an example. 

Ms J.M. FREEMAN: I do not know. I do not have an example to give, but I can assume that — 

Dr K.D. HAMES: What about the Shire of Broome, which covers a fair bit of territory? I am not aware of any, 
but if a community has its locality of living—for example, Looma—it might be near the border of its council 
area. The land might go into the Shire of Halls Creek area but the community lives in one shire or the other. 
Those who live in Broome will be affected by the Broome plan. Halls Creek shire will have its plan. My 
experience of local government is that if people want to go to the local park, they do not have to go to the local 
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park in the area of their local council; they can go to any local park they like or any community facility there. 
People go across borders. I can go to the member for Mirrabooka’s. 

Professor T.S. Weeramanthri: This Public Health Bill adds an additional requirement for local governments to 
produce a public health plan; so that is an additional requirement. It also encourages local governments to work 
together, and they are free to do so at the moment, but it in no way stops other forms of regional planning which 
are not covered under this bill and which already exist. For example, Aboriginal regional health forums already 
exist, and there is no way in which this bill restricts the ability of governments to get together, say, at a local 
level and at regional level. But the additional requirement it makes is that there is a base of local government 
plans, which is in addition to what is already there. As we know, some local governments already have health 
plans—the City of Cockburn, the City of Perth, the City of Wanneroo—but this really extends the voluntary 
nature of that into a requirement. But it does not take away an ability to plan across local government at 
a regional level. 

Clause put and passed. 

Clause 17: Appointment of environmental health officers — 

Mr R.H. COOK: Obviously, the key officials who are going to be on the ground implementing the proposed 
Public Health Act on behalf of the Chief Health Officer within the public health plans of the local government 
authorities are going to be called environmental health officers. Is there any particular reason why we have 
decided to hold on to these sort of ageing titles; and are there no other qualifications out there that would be 
appropriate for people to carry out public health plans? 

Dr K.D. HAMES: My understanding might be wrong, but this is not about people we employ; this is about 
whether local government — 

Mr R.H. COOK: That is right; yes. 

Dr K.D. HAMES: This is the standard position that has been around for ages of environmental health officer. 
This clause gives capacity for people to do that work. 

Mr R.H. COOK: Yes. 

Dr K.D. HAMES: Should it be a different name? I do not see anything wrong with the current one. 

Mr R.H. COOK: The minister comes from the conservative side of politics! 

Professor T.S. Weeramanthri: Clause 17 changes the current situation. Under the current Health Act, I have to 
sign off on the employment of all environmental health officers. 

Mr R.H. COOK: Yes. 

Professor T.S. Weeramanthri: This shifts the responsibility, we believe appropriately, to local governments 
themselves to appoint environmental health officers. This clause needs to be read in conjunction with the 
authorised officers section, division 4. It says that we have retained the status, if you like, of environmental 
health officers as a special profession. We have then, under division 4, said that under certain circumstances they 
can be automatically designated as authorised officers, but so can others. It is a balance between moving from 
the current model, which says that only an environmental health officer with a special set of qualifications and 
skills can do all the work under the Health Act, to saying, “Look, a range of skills might be appropriate for 
different functions.” If someone wants to test swimming pools, presumably they do not have to have the full set 
of skills of an environmental health officer. If someone has expertise in entomology, they might well be able to 
do mosquito programs for the shire without doing other things. We need to broaden the scope of qualifications to 
allow for the range of functions provided by local government. But in response to input from the 
Environmental Health Association and others and the Public Health Association, there was a strong desire to 
retain environmental health officers and their professional status, which we have recognised in the bill by 
naming them specifically as a category that can be included as authorised officers. We have not moved entirely 
away from environmental health officers, but neither have we just retained the current situation. We have said, 
“And there will be others called authorised officers.”  

Ms J.M. FREEMAN: The local government could have a position with the title of “public health officer” that 
looks after the public health of pools, food—I think that might come under a different area—mosquitos, 
pollution — 

Mr R.H. COOK: Or cesspits. 

Ms J.M. FREEMAN: Yes, and that would all come within that further designation. 

Dr K.D. HAMES: For Hansard, the answer is yes. 
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Clause put and passed. 

Clause 18: Chief Health Officer to approve qualifications and experience required by environmental 
health officers — 

Ms J.M. FREEMAN: The Chief Health Officer publishes in the Government Gazette the qualifications for only 
an environmental health officer, not the other designated officers, and that is not considered to be subsidiary 
legislation. That interests me. It is not considered to be a regulation or anything like that, but it still binds them as 
such because a person cannot be employed as an environmental health officer unless they meet those published 
qualifications. What is the point of saying that it is not subsidiary legislation because it is mandatory by virtue of 
the legislation? It is legislation; it is not subsidiary legislation, but it has the imprimatur of a legislative gazettal. 
Is it not subsidiary legislation so that it does not have to lay on the table and members of Parliament cannot argue 
that they are not the qualifications that apply? 

Ms B. Peters: That is right; it is not a disallowable instrument. It is not necessary for it to be subsidiary 
legislation because it is required by clause 17(3). 

Ms J.M. FREEMAN: What are the qualifications? I ask just because I am sitting here and the minister is sitting 
across from me and I can ask the question. 

Dr K.D. HAMES: I will defer to Professor Weeramanthri. 

Professor T.S. Weeramanthri: Part of the issue is that the qualifications change over time. There are 
undergraduate and postgraduate qualifications in environmental health. Different universities start and stop training 
environmental health officers under various models and there are different national and local universities. Most 
recently, Edith Cowan University started an undergraduate course in environmental health and previously 
Curtin University had that training requirement. We also need to have some capacity to say what courses are 
sufficient and we may also want to think about overseas practitioners, their base level of qualification and what 
further experience we might wish to put in as a guideline to them being employed. We might put some conditions 
around qualifications from various countries that require a period of mentorship or something like that. 

Ms J.M. FREEMAN: I assume that if a person is an overseas practitioner from the United Kingdom and they fit 
within the criteria that they will get a guernsey pretty much straightaway, given that the UK is the birthplace of 
the public health process. I am interested to know which countries have to do the mentorship or additional 
training. Is the minister able to provide that as supplementary information? 

Dr K.D. HAMES: We do not have a process for supplementary information, but we can provide that 
information as we did before. 

Ms J.K. Crossley: A professional body is involved with the approval of environmental health qualifications. It 
assesses the syllabus of each university that is presented to it. We would need to consult with it to know which 
overseas people require anything additional to their qualifications. I know that the courses run by the English and 
Irish universities generally, as the member put it, get a guernsey. 

Ms J.M. FREEMAN: I have a real problem with the substantive equity of that. The English and the 
Irish university courses get approval. I would like to know whether Indian universities and other comparable 
universities such as those in Singapore get approval, given that those countries have the same Westminster 
system as we do. What is the professional organisation and how do I find out that information? 

Professor T.S. Weeramanthri: The Western Australian Environmental Health Officers Professional 
Review Board is chaired by Dr Richard Lugg. It is very active and has been meeting for many years. In the 
absence of this being a registered profession, there have to be other ways to ascertain or give some guidance 
around status and to make sure that the person is qualified to do the job. This is not a perfect system or a better 
system in terms of a registered profession, but it is a system that has buy-in from a large group of stakeholders, 
all of whom have concern about the profession and the quality of service it provides. It is a reasonable and good 
process. It provides some assurance to the public about the services it gets. We would be looking to that board 
and to others to provide input into the kind of guidelines we produce for this bill. 

Ms J.M. FREEMAN: Will the minister take recommendations from a union, which I do not have a problem 
with — 
Dr K.D. HAMES: Have I? 
Ms J.M. FREEMAN: It is the WA public health review board, which is like the Australian Medical 
Association. 

Dr K.D. HAMES: Does the member have a problem with review boards? I am sorry that the member would 
even think that. 
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Ms J.M. FREEMAN: It is a group of — 

Mr R.H. Cook interjected. 

Ms J.M. FREEMAN: That is right. Sorry, I am now being really cheeky—I apologise. Obviously the review 
board is established as itself—it is not established by this act is it? Let me start from the beginning. Is the 
WA public health review board established within the confines of this act or any other health act? 

Professor T.S. Weeramanthri: No, and it is the WA Environmental Health Officers Professional Review 
Board. 

Ms J.M. FREEMAN: Sorry. For the purposes of Hansard, that was a “no”. If it is established as  
a non-government organisation in its own right, it would have members, I assume, a bit like the AMA. I assume 
it would be called the WA public environment health association, and then from that would establish a review 
board to the side. 

Professor T.S. Weeramanthri: I just reflect that this is a profession that is not highly paid but which has 
a strong history and a strong values base. Its members are mostly employed by local government with a number 
inside the department. It is very much constituted within a public health framework of doing good, helping the 
community and having pride in their work. The continuation and standards are held very high. They hold an 
annual conference, which I go to most years, and that goes back 60 or 70 years or longer. This is a longstanding 
historical professional association, which has to group together because as a group it has some influence, 
a rightful place and a voice for those people doing the hard yards of environmental health practice across the 
state. Frankly, they are not individually powerful in local government and they are not at the highest levels of the 
remuneration scale. Their work is really worthwhile and they are giving up their time voluntarily to get together 
and do the things that a profession does, as I said. I have nothing but respect for them and their advice about 
environmental health in this state. They have had strong input into this bill, including wanting to put 
environmental health officers back in the bill. We have met with them, listened to them and given the minister 
advice around policy and putting them back into the bill, for example, which the government accepted. 
Everything has to be done through legislation and they are not a legislative body, but they are still a reputable 
body that we should listen to in developing policy. 

Ms J.M. FREEMAN: I have no trouble with any of that. I do not have a problem with the Australian Medical 
Association having an influence in saying that the Chief Health Officer can only be a doctor and that there are 
positions that should only be for doctors in this state. I have no problem protecting the professional integrity of 
different occupational areas. My only problem is that the Chief Health Officer influences the process by 
approving the qualifications and experiences that persons to be appointed must have and whether there are 
substantive equity issues. It is clear that if overseas qualifications are accepted, which is perfectly reasonable and 
rational, there is a judgement call to be made. If they are low-paid workers in an organisation, they would 
struggle for funds at the best time. I do not know this organisation or the integrity of those things. I have no 
reason to doubt its integrity. My issue is that if it is a low-paid but semi to highly skilled area, it has very 
important jobs for newly arrived Australians. If those people already come with skills that cannot be recognised 
because of substantive equity issues, that is what I want to know about. How do I find that out? The 
Department of Health will rely on what the board tells it in terms of qualification, experience and something 
else. I do not have Hansard, but that is what I heard before. I want to go back to what is the “something else”. 
How do I find out how the department goes through that process and has a conversation with the board about 
substantive equity? 

Professor T.S. Weeramanthri: The process, as outlined in the Public Health Bill 2014, will increase the 
transparency of the decision-making criteria that is used. There will be a guideline, signed off by me, that will be 
part of the legislation and which the member can look at and see whether it is fair or unfair in relation to the 
member’s concerns. In addition, we would be very happy to provide information about the workings of the 
board, its history and membership et cetera. 

Ms J.M. FREEMAN: That would be great. The department relies on a lot on the board’s expertise in this area 
for the qualifications and experience. I just have two other quick questions. Firstly, is there recognition of prior 
learning so that a person does not have to hold formal qualifications? 

Ms J.K. Crossley: Each applicant that comes in from overseas must provide the same — 

Ms J.M. FREEMAN: I just meant recognition of prior learning generally; I did not mean for overseas people in 
particular. Let us say someone has worked for years as an environmental health officer but does not have 
a degree because now it has all been upped and Edith Cowan University is making money out of them, whereas 
previously they were able to be an environmental health officer without the qualification. It has professionalised 
a low-income area of work. That person can walk away owing money to the federal government and get  
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a low-income job and have to pay back the government. Is there recognition of prior learning in the 
qualifications? 

Professor T.S. Weeramanthri: Yes. 

Ms J.M. FREEMAN: For the purpose of Hansard there is. 

Secondly, what things other than the professional association and the WA Environmental Health Officers 
Professional Review Board qualifications and experience does the bill take into account? 

Dr K.D. HAMES: Professor Weeramanthri. 

Ms J.M. FREEMAN: The minister should be interested in this! 

Professor T.S. Weeramanthri: First of all, we do not take their advice as gospel. It has to be reasonable advice. 
They had a particular view about the new Public Health Bill. We did not accept that and we moved to the 
process of authorised officers, which broadens the ability of local government to hire staff. The other main 
source of advice is our own environmental health directorate within the Department of Health, many of whom 
are not members of the association or that board. 

Ms J.M. FREEMAN: Scabs? 

Professor T.S. Weeramanthri: No, because there is a wide variety of skills within the environmental health 
directorate and I can get independent public service advice. 

Ms J.M. FREEMAN: I was being a bit silly. 

Mr R.H. COOK: Does the minister anticipate anyone losing their job as a result of this clause? Are there people 
at the moment who are serving in the role of environmental health officers who will not have the qualifications 
that are published in the Government Gazette? 

Dr K.D. HAMES: Professor Weeramanthri. 

Professor T.S. Weeramanthri: No, I do not. There is a shortage of environmental health officers. 

Ms J.M. FREEMAN: Is there? 

Professor T.S. Weeramanthri: Across the state. 

Mr R.H. COOK: Of course, everyone knows that! 

Professor T.S. Weeramanthri: If there are people who are acting in those positions who do not have the 
requisite training, it is much more likely that they will now be able to be picked up as authorised officers for 
specific purposes. 

Dr K.D. HAMES: It is one of the reasons for changing the role. We can have other designated roles that do not 
need that experience, such as for testing swimming pools, because there are just not enough environmental 
health officers. 

Clause put and passed. 
Clause 19: Functions of enforcement agencies — 
Mr R.H. COOK: Obviously, it is anticipated that by far and away the vast majority of enforcement agencies 
will be local government authorities. Could the minister give us by way of example other organisations or people 
that he thinks would serve in that role? 

Dr K.D. HAMES: Professor Weeramanthri. 

Professor T.S. Weeramanthri: The definition of “enforcement agency” states — 

(a) the Chief Health Officer; or 

(b) a local government; or 

(c) a person or body, or a person or body within a class of persons or bodies, prescribed by the 
regulations for the purposes of this definition; 

Meaning that if there was some specific regulation that required a specific entity to be across it, over it and 
authorising it, it is possible to put that in through the regulatory process. It has to be prescribed by regulations. At 
the moment, without any of the new regulations, it would only be the Chief Health Officer or a local 
government. 
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Mr R.H. COOK: In drafting it in this way, has there been a situation in the past that has given cause for it to not 
be a local government authority or the Chief Health Officer; and, if not, what would the minister consider to be 
a good hypothetical to demonstrate this clause? 

Dr K.D. HAMES: Ms Peters. 

Ms B. Peters: I cannot give the member an example. It is intended just to provide flexibility so that if something 
did arise and there was another agency that could appropriately regulate that matter, it provides flexibility to 
allow that. 

Professor T.S. Weeramanthri: A case example might be that we want to have a specific regulation around 
vector control—dengue, Murray Valley encephalitis or arbovirus—and there was some specific incursion of 
dengue, for example, into the state where it previously had not been and there was this need to have a specific 
regulation to enforce that or to respond to it. If it was decided that we needed to have a special expert body with 
members from public health, entomology and a number of other disciplines brought together because the risk to 
the state of not getting across dengue was so great, we would be able to, through regulation, task that expert body 
as an enforcement agency to deal with a variety of institutions.  

Mr R.H. COOK: Health policy would be useful in that situation, too, would it not? But we got rid of them. 

Ms J.M. FREEMAN: No, he can do policy; it is just not mandatory. 

If, for example, the Ebola virus was coming through, could the Australian Border Force be tasked as an 
enforcement agency? 

Dr K.D. HAMES: That is a commonwealth body, and I am not sure we have authority over commonwealth 
bodies. Does anyone know? Mr Lawn is whispering, so he must have an answer. 
Mr G. Lawn: There are constitutional problems in proffering functions on commonwealth bodies. We would 
really have to get its permission to do that so it would agree to carry it out. 
Ms J.M. FREEMAN: But if it agreed to carry it out, could it be tasked with it? 
Mr G. Lawn: Yes. 
Ms J.M. FREEMAN: Does that fit into what is anticipated by this? 
Dr K.D. HAMES: I do not think we are particularly anticipating anything; we are just providing options for 
contingencies. 
Ms J.M. FREEMAN: It would not be there if it was not going to be used. 

Dr K.D. HAMES: Sure, but if that happened, why would we not use it? That would seem to be a sensible and 
logical move. 

Ms J.M. FREEMAN: Could a private company be tasked as an enforcement agency? If the policy of the 
government was that there was a company that was really good at a public health issue around mosquitoes — 

Dr K.D. HAMES: Such as Serco. 

Ms J.M. FREEMAN: Serco and mosquitoes—the minister said it, not us! Not Serco — 
The ACTING SPEAKER: You have lost your train of thought, have you not? 
Ms J.M. FREEMAN: Not Serco. I am thinking — 
Mr R.H. COOK: Jim’s Pest Control. 
Ms J.M. FREEMAN: Yes, Jim’s Pest Control. If we had an outbreak of red-back spiders that had reached 
public health plague proportions, could a private company be an enforcement agency? 
Ms B. Peters: Yes, it could, because the definition of “enforcement agency” includes a person or body, but it has 
to be prescribed in the regulations, which are, of course, subject to scrutiny by Parliament. 
Clause put and passed. 
Clause 20 put and passed. 
Clause 21: Enforcement agency may delegate — 
Ms J.M. FREEMAN: An enforcement agency can be a local government. Clause 21(1) reads — 

A power or duty conferred or imposed on an enforcement agency may be delegated — 

In this case a local government could delegate it to — 

… a person or body, or a person or body within a class of persons or bodies, … 
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That also has to be prescribed by regulations. If a local government wants to delegate that to something other 
than an authorised officer designated by the local government, it has to be prescribed in regulations. My question 
was about whether it could go to a private company. Would it have to be done via regulations and be laid before 
Parliament? 
Ms B. Peters: No, there is no power to do that. The power is to delegate to the chief executive officer of the 
local government or to an authorised officer designated by the local government. 
Ms J.M. FREEMAN: Clause 21(1)(c) reads — 

if the enforcement agency is a person or body, or a person or body within a class of persons or 
bodies, … 

Ms B. Peters: Yes. Sorry; is the member talking about local government or other bodies? 
Ms J.M. FREEMAN: I see. Can local government delegate it to only the local government chief executive 
officer or an authorised officer designated by local government? Can local government not delegate it to 
a private organisation? 
Ms B. Peters: That is correct. 
Ms J.M. FREEMAN: Clause 21(1) reads — 

(1) A power or duty conferred or imposed on an enforcement agency may be delegated — 
… 

(c) if the enforcement agency is a person or body, or a person or body within a class of persons or 
bodies, prescribed by the regulations, … 

If the body was Serco because Serco came within the regulations, could it then delegate to another body 
somewhere else? 

Ms B. Peters: It could delegate to an authorised officer designated by that enforcement agency. 

Ms J.M. FREEMAN: Okay; I see. Would Serco basically make an enforcement officer? Okay. That makes 
sense. I will stop saying “Serco”. Could a private company do that? 

Ms B. Peters: Yes. 

Clause put and passed. 

Clause 22: Reports by and about enforcement agencies — 

Ms J.M. FREEMAN: Are the reports by and about enforcement agencies laid on the table of Parliament, or are 
they just — 

Mr R.H. COOK: No, they are just provided to the Chief Health Officer. 

Ms J.M. FREEMAN: Are they put into the Chief Health Officer’s annual report? 

Dr K.D. HAMES: I do not know. Does anyone know? 

The ACTING SPEAKER: Ms Peters is nodding her head. 

Ms B. Peters: If the member looks at subclause (3) — 

Ms J.M. FREEMAN: Do they make it into the annual report because of the Financial Management Act? 

Ms B. Peters: Yes. 

Ms J.M. FREEMAN: I assume we would be able to get those reports through a freedom of information 
application. 

Ms B. Peters: Yes, but I believe that they have to be tabled in Parliament as well. 

Ms J.M. FREEMAN: Really? There we go! Where does it state that they have to be tabled in Parliament? 

Ms B. Peters: In the Financial Management Act. 

Ms J.M. FREEMAN: All right. Do the reports have to be in the annual report, which has to be tabled in 
Parliament? 

Ms B. Peters: Correct. 

Dr K.D. HAMES: There we go. 
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Mr R.H. COOK: Would it be the Chief Health Officer reporting, or would that be part of the 
Department of Health? 

Ms B. Peters: No, it would be the accountable authority of the department, which is the CEO not the 
Chief Health Officer. 

Clause put and passed. 

Clause 23 put and passed. 

Clause 24: Designation of authorised officers — 

Mr R.H. COOK: Clause 24(2) covers a point that I think stakeholders other than environmental health officers 
wanted to raise. There seems to be a pre-eminence of environmental health officers being designated by 
enforcement agencies. I want to check again that the Public Health Bill 2014 envisages a situation in which it 
might not be just environmental health officers that are required; there might be people who hold other forms of 
qualification that would be more appropriate for a public health plan that looks more at the social determinants 
of public health issues. 

Professor T.S. Weeramanthri: That is correct. In a sense it would be easy to start at clause 24(3), and under 
that clause local government can designate an environmental health officer as an authorised officer or, very 
specifically under subclause (3)(b), a person who is not an environmental health officer. That is the most usual 
authorisation, but under clause 24(2) the Chief Health Officer in the department, if you like, can also designate 
people as authorised officers who are public health officials; that is, broadly within, say, the 
Environmental Health Directorate, the Chief Health Officer can have people inside the department who are also 
authorised officers under the legislation. That is to fill in the gaps for when the Chief Health Officer is acting as 
local government, because in that case we may need to have authorised officers within the department. 

Clause put and passed. 

Clause 25: Certain authorised officers required to have qualifications and experience — 
Ms J.M. FREEMAN: I need clarification. When we were talking about environmental health officers, there was 
mention of the WA environmental health association, the review board and the fact they are looking at 
qualifications. In this instance, there is the requirement for a certain authorised officer to have qualifications and 
experience. Previously the government designated that that would be done by Government Gazette, but if I am 
reading this clause correctly, the type of qualification experience needed is not outlined. Clause 25(1)(a) 
states — 

considers that the person or, as the case requires, the persons in that class have appropriate 
qualifications and experience to perform the particular functions … 

Based on that and the guidelines in clause 29, the enforcement agency gets to decide on the qualifications. That 
is not gazetted in the same way, so it does not have the same legislative or enforcement aspects. Why is that the 
case? Why is this broader than was the case for public health officers? 

Professor T.S. Weeramanthri: The member is correct. There are two sets of guidelines that we will produce 
prior to the legislation coming into operation. One is the newer area, which is around authorised officers. We 
will have to give some thought to what that looks like, and that is under clause 29. Clearly then, when local 
governments go to appoint people who are not environmental health officers as authorised officers, we need to 
do some work to make sure they have some guidance about what constitute appropriate qualifications and 
experience. That work has not been done as yet, but clause 25 states that local government will obviously have 
a view of guidelines issued under clause 29, but they cannot reinvent the guidance that has already been given 
around what constitutes the appropriate qualifications and experience for environmental health officers, because 
that is done by a separate process under clause 17 — 

Ms J.M. FREEMAN: That is clause 18—where it is gazetted. 
Professor T.S. Weeramanthri: I thank the member—clause 18. That has been done already and that determines 
the appropriate qualifications. That cannot then be superseded by something else that local government decides. 
Ms J.M. FREEMAN: I sort of got that. My question is: why has it been decided to gazette one process and not 
the other? Why has it been decided that guidelines for environmental health officers, which are much more 
restrictive, will be gazetted, whereas under this clause the guidelines are much more open to interpretation? 

Ms B. Peters: Clause 292 applies to guidelines and it requires that they be published in any manner that the 
Chief Health Officer considers appropriate. It requires that they be published. 

Ms J.M. FREEMAN: Yes, but gazetting them is — 
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Ms B. Peters: There is also a slight difference in the application of the guidelines for environmental health 
officers. They cannot be appointed unless they have the qualifications and experience, whereas the designation 
of an authorised officer is more of a guideline. 

Ms J.M. FREEMAN: Yes, that is what I was saying. It was said so confidently to the member for Kwinana that 
there was no chance that a public health officer would lose their appointment through this because there was 
a dearth of them, so the positions needed to be filled; however, I would have thought that a local government 
would be better off designating a person under this broader category because it will not be as prescriptive on 
what qualifications are needed—there are just guidelines to determine what they are. My reading of the bill is 
that it will be more difficult for local governments to employ an environmental health officer under this broader 
classification of workers purely because they have to fit a very confined and prescribed gazetted area of 
qualifications, as opposed to much broader guidelines that can be interpreted. Is that the intent of these broader 
qualifications? 

Professor T.S. Weeramanthri: My anticipation is that this will be great boost for public health in local 
government. It will require local governments to actively consider the public health plans within their overall 
council plans. There will be a large increase in activity around planning and a real thoughtful engagement with the 
issues. There will be a state public health plan that gives guidance. A lot of thought and action will be needed on 
behalf of local governments, and they are really positive about this because they see it as good for their 
communities. In light of that, there will be an increase in the amount of expertise needed. There will also be an 
appropriate diversification of skills and experience that could be applied to the job. The environmental health 
officer profession is also moving away from purely an emphasis on the old reactive checklist process into this new 
approach. Therefore, in light of this new Public Health Bill, they will develop a set of skills that they have not had 
before, as well as being bolstered by other authorised officers. If I were to anticipate, I imagine that local 
governments would very much need to appoint people to organise this approach, and a very sensible choice would 
be to have an experienced environmental health officer, for example, leading a planning process, bolstered by 
others. I anticipate that there will be a changed, but more influential, role for environmental health officers, as well 
as opportunities for others to enter into broad public health plans and action in local government. 

Mr R.H. COOK: In the context of this part of the bill, essentially new classes of persons with designated 
qualifications are being found. They are capable of carrying out roles as authorised officers, and as authorised 
officers they have had powers given to them by the enforcement agency. Is there, therefore, a chance for 
someone to become an authorised officer outside those qualification processes? Let us say a local government 
authority appoints an authorised officer, believing they have the right qualifications because they are identified 
by the Chief Health Officer as suitable to be an authorised officer. This local government authority then appoints 
that particular person and gives them authorisation as an enforcement agency and that person tries to undertake 
good public health practice by ordering people to behave in a certain way or making enforcements as an 
authorised officer. Is there a capacity for that person’s actions to be declared null and void if it is later discovered 
that they do not have those qualifications, or if they have the qualifications but they are the wrong class of 
qualifications? Does it actually call into question the capacity of that person to carry out their duties as an 
authorised officer? That was a dreadfully worded question, but is it possible that some of their actions as an 
enforcer will be declared null and void because they do not have those qualifications? 

Ms B. Peters: Not really. There may be some capacity to raise the issue. If an authorised officer issues an 
improvement notice or an enforcement order, for instance, a review of the decision can be sought from the 
State Administrative Tribunal. I cannot tell the member exactly what the outcome of that would be. There may 
also be some capacity to challenge it in the Supreme Court, but I cannot tell the member anything further. 

Mr R.H. COOK: They might have gained access to someone’s house or yard because they are an authorised 
officer and taken action as a result of that visit and later it is discovered that they should not have been 
designated an authorised officer, so it is possible for that enforcement action to be declared null and void. 

Dr K.D. HAMES: One would think so; we have had those situations. There was the case of the supposedly 
registered nurse working out at Leonora who turned out not to be registered. They undertook actions as a nurse, 
and nurses are authorised to do a range of different things, so if they did one of those things, retrospectively that 
would be found to have been inappropriate, but we can only work on good faith that people do not do something 
that turns out not to be correct. We can only put in the legislation rules around what classes and things people 
need to fulfil to meet the employment requirements to be authorised. 

Ms J.M. FREEMAN: If they are not registered as a nurse—clearly they might have qualifications as a nurse, 
but I am not sure whether this person did—the Nursing and Midwifery Board of Australia can take action against 
them. If they are not registered as a nurse and they do not have qualifications as a nurse, that is fraudulent. In the 
public health case, or in the case of these authorised officers, they do not have a formal registration process. 

 [21] 



Extract from Hansard 
[LEGISLATIVE ASSEMBLY LEGISLATION COMMITTEE — Wednesday, 11 November 2015] 

 p8106b-8142a 
Deputy Speaker; Mr Roger Cook; Dr Kim Hames; Ms Janine Freeman; Ms Lisa Baker; Acting Speaker 

Despite the fact that there is a review board, the board does not have the right to discipline people or take away 
their registration. The board does not have that capacity. 

Dr K.D. HAMES: Perhaps, but nobody had the right with that nurse to do anything because he was not a nurse. 
It was fraudulent, so he was charged with fraud. 

Ms J.M. FREEMAN: That is right; it was straight-out fraud. 

The DEPUTY SPEAKER: Order! There is too much backwards and forwards. 

Ms J.M. FREEMAN: I am interested to know what the minister’s advisers think about this particular question. 

Mr R.H. COOK: It comes down to the question of the effectiveness of the designation, I suppose. 

Mr G. Lawn: I think a number of presumptions would have to be overcome to be able to show that the actions 
were invalid. There is the general presumption that things done by public officials are done lawfully, so that 
would have to be overcome. There is also clause 275, “Documentary evidence of certain matters”. If an 
authorised person has a document showing that the person has been authorised, that would be evidence that they 
are an authorised person, and that would have to be overcome as well. I think it would be very difficult to 
challenge the validity of the actions of the person on the grounds that they did not have the qualification required 
by the act; it is not impossible, perhaps, but it would be quite difficult. 
Clause put and passed. 
Clause 26 put and passed. 
Clause 27: Lists of authorised officers to be maintained — 
Mr R.H. COOK: I understand that the enforcement agency has to maintain the list of authorised officers. Does 
the CHO have a copy of that list as well? 

Professor T.S. Weeramanthri: As I read the legislation, that is not required. The requirement is for the local 
government to keep lists but also, under clause 22, there is the report to the Chief Health Officer on the 
performance of functions by the agency and by persons employed or engaged by the agency. It does not mean that 
they will necessarily provide the list, but they are certainly accountable for both having the list and providing a 
report. If the Chief Health Officer were to request a list, it would presumably have to be able to be produced. 

Mr R.H. COOK: How many authorised officers is it anticipated that there will be in this state? 

Dr K.D. HAMES: It is going to be up to each council; I do not think there is a way to guess that. 

Mr R.H. COOK: There are 139 councils—138 after the government’s $40 million local government reform 
process—so how many authorised officers, on average, will there be at each council? 

Dr K.D. HAMES: How can we know? Each council will have to decide whether it wants to have authorised 
agents, and if it does, how many. It will depend on the requirements. If the municipality has a lot of swimming 
pools, for example, they will need someone to do the water testing, like the City of Stirling does. They will find 
they have more officers, so it is going to vary so much across the system. I do not think we can know until it 
happens. How can we guess? 

Mr R.H. COOK: The member for Dawesville is the Minister for Health administering the act, so I would have 
thought — 

Dr K.D. HAMES: I am not going to guess. 

Ms J.M. FREEMAN: Will the minister provide us that by supplementary information? 

Dr K.D. HAMES: No, because what they do is what they do. We are not forcing them to appoint authorised 
officers; they will do what they choose. They might choose to have none and stick with having all environmental 
health officers, if they want to. It is up to them. 

Ms J.M. FREEMAN: How is it that there is a list of authorised officers but not a list of environmental health 
officers? 

Professor T.S. Weeramanthri: Environmental health officers will be authorised officers; they are a subset. 

Ms J.M. FREEMAN: So it is the same list. Thank you. It does not say here where it is going to be stored or 
whether it will be made public. Yes, there is a report aspect to it, but if we are asking councils to prepare and 
maintain a list, how are we going to check whether it has been stored? Really, my question is: what is the penalty 
if they do not keep a list? 

Professor T.S. Weeramanthri: There is an underlying principle for the whole bill that captures the fundamental 
role of local government in providing good public health in this state, and that is principle 5. As members can 
see from the public health plan, there will be a complementary nature between the state public health plan and 
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the local government plans. It is basically embodying a partnership between the state and local governments, and 
that is reflected in a spirit of trust and an understanding of the values that drive each part of that partnership. It is 
not a compliance bill in which everything is controlled by a central government with a whole series of checks 
around the performance of local government. That would be a very inspectorial view. We want to have 
reasonable checks on the main things, but not to have to specify exactly how each and every function will be 
delivered by local governments, as if we do not trust them to be able to keep a list that would be available in the 
spirit of the legislation, and the spirit of the partnership in the legislation. 

Ms J.M. FREEMAN: What is the penalty if they do not keep the list? 

Professor T.S. Weeramanthri: As I read the legislation, there is no specific penalty for not keeping a list, and if 
we were to prescribe a penalty for the failure of each and every section of the legislation, we would give the 
impression that the legislation is very much a compliance and central control kind of bill, which I think would be 
out of order with the principles that underlie the bill. There are certain penalties in certain sections, and the 
choice of where the penalties are placed gives a sense of where the risk to the public lies and what needs to be 
backed up with a penalty. The risk to the public of a local government not keeping a list is not such that a policy 
decision was made that there needed to be a penalty for that section. 

Ms J.M. FREEMAN: It is a pointless clause, really, is it not? The list is not public and nothing is done with it. 
A list of authorised officers is to be maintained, but it is uncertain for what purpose. I understand that there 
probably should not be a penalty for not keeping such a list, but I would have thought that, with the relationship 
with local government, the government would give itself powers to write and ask who is employed under the 
authorisation of this bill. I want to put this as a word of caution to the minister and the administrators of the 
Public Health Bill. There is a relationship agreement between the Public Transport Authority and local 
governments on the delivery of bus shelters, particularly for people with disabilities. That agreement has been at 
a standstill for the past seven years because neither party can agree on a relationship perspective. That was really 
more of a comment than a question. 
Dr K.D. HAMES: I will just make the member aware that this was in the 2008 draft bill. 
Ms J.M. FREEMAN: That was a silly thing for Jim to do. 

Mr R.H. COOK: I am just trying to nail this one down. I am starting to get a better understanding now. 
I appreciate that I am a bit slow. An environmental officer is an authorised officer, but an authorised officer does 
not necessarily have to be an environmental officer. The Chief Health Officer delegates certain powers to the 
local government authority, and the local government authority further delegates that power to authorised 
officers. I am not going to hold the minister to account or anything like that, but in the context of the bill, how 
many authorised officers does the minister anticipate being out there administering the new legislation? 

Dr K.D. HAMES: I refer to Ms Peters. 

Ms B. Peters: I can answer only part of that, just to clarify that the Chief Health Officer can delegate only to 
a public health official. The CHO’s powers cannot be delegated to local government. 

Mr R.H. COOK: The Chief Health Officer designates an enforcement agency; I understand that. 

Dr K.D. HAMES: As to how many, I think my answer remains the same. 

Mr R.H. COOK: Let me ask it another way. When the current Chief Health Officer goes to the environmental 
health officers’ annual general meeting, is he speaking to a group of 50 people or 200 people? Does it fill the 
convention centre? 

Dr K.D. HAMES: Is the member talking about environmental health officers or authorised officers? 

Mr R.H. COOK: I am talking about both at the moment. 

Dr K.D. HAMES: The authorised officers might not be at the AGM of the environmental health officers. 

Mr R.H. COOK: Do we know the membership of the organisation? I am trying to understand the dimension of 
the workforce we have out there undertaking the tasks of implementing a public health plan. 

Dr K.D. HAMES: Would that be environmental health officers? 

Mr R.H. COOK: We have 138 local government authorities, so there would have to be at least 200 or 300, 
I would have thought. 

Dr K.D. HAMES: We are getting nods around the table, so there would be 200 or 300 environmental health 
officers, but how many of them would further delegate and employ additional staff to do subsets of that work 
and authorise those officers? As I said, some local governments might stick with their two or 
three environmental health officers and think that that is enough, and I suspect that with a lot of the smaller 
councils that is exactly what they will do, because they will not want to pay additional wages to employ someone 
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when the environmental health officers do most of the work. However, some of the bigger councils such as the 
City of Stirling, for example, where environmental health officers are not necessarily that easy to get, instead of 
getting maybe one or two additional environmental health officers as the population grows, might give away 
some of the roles the environmental health officer currently does, such as pool testing, and employ one or 
two additional authorised officers. How can we predict how many that will be, because we do not know which 
councils would do none, which would do one, and which would do more? 
Mr R.H. COOK: That is right, and this is not an exercise in entrapment. I am just trying to get an 
understanding, roughly speaking, of what the workforce implementing the public health plans will be. 
Dr K.D. HAMES: If I gave a number such as 200, I might be 300 out. How could I possibly know what the 
answer is? If I say 200, will that make the member happy? 

Mr R.H. COOK: Surely when the environmental health officers came to see the minister to lobby him to have 
them inserted in the bill, they said, “Look, minister, there are 500 angry environmental health officers out there.” 
I am not trying to nail this down; I am just trying to get an understanding about what the collective workforce is 
out there implementing public health plans. 

Dr K.D. HAMES: Professor Weeramanthri. 

Professor T.S. Weeramanthri: The scope of public health and wellbeing, as we have previously discussed, is 
very wide, and the integration of those aspects is seen very well through local governments. Part of this bill 
encourages local governments to take a holistic approach to what is seen as health and wellbeing. In fact, they 
already do, as we know, and many of the larger councils have really good programs looking at youth, and 
various aspects of community wellbeing, including parks and all the other things that contribute to a sense of 
wellbeing. When we get to the public health planning sections, it is accepted that the public health plan may not 
be a separate entity, but may be part and parcel of a local council’s broader plan, which is entirely appropriate 
given the emphasis on the integration of public health and wellbeing. It also means that it is very difficult to 
scope the exact boundaries of what is public health and what is wellbeing. There may well be an enlargement of 
the scope of things that are currently done under other portfolios not referred to as public health in local 
government, and integrated with the traditional public health functions. We will see a change in the definitions 
over time, but the real crux is whether we can deliver good services to the local population based on local 
planning that will meet their needs. 

Clause put and passed. 

Clause 28: When designation as an authorised officer ceases — 

Ms J.M. FREEMAN: Clause 28(3) states — 

A person who is an authorised officer by virtue of being an environmental health officer ceases to be an 
authorised officer if the person ceases to be an environmental health officer. 

Just for the purposes of Hansard, will that not exclude that person from applying to become an authorised 
officer? Will it just mean that they are not an authorised officer who is also an environmental health officer? 

Dr K.D. HAMES: The answer is yes. 

Ms J.M. FREEMAN: No, it will not. 

Dr K.D. HAMES: Yes, we agree with the member that it will not. 

Ms J.M. FREEMAN: For the purposes of Hansard, no, it will not exclude people from applying, and everyone 
is nodding at me furiously. 

Clause put and passed. 

Clause 29 put and passed. 

Clause 30: Certificates of authority — 

Ms J.M. FREEMAN: I note that clause 31 has a definition of “identity card”, but clause 30 refers to a certificate 
of authority and a person must produce that certificate of authority if they are asked to do so when trying to enter 
premises. Can the certificate of authority also be the identity card? 

Mr G. Lawn: It works the other way around. If the other legislation requires an identity card and the person is 
designated as an authorised officer under the Public Health Bill, a certificate of authority under the 
Public Health Bill satisfies the requirement in the other act. They do not need a separate document or a whole lot 
of different identity cards; they can have one that covers their authority under various acts. 

Dr K.D. HAMES: From where I am looking, the member seems to be looking at clause 31. 
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Ms J.M. FREEMAN: Yes, I have been talking about both. 

Dr K.D. HAMES: Sure, but we are on clause 30. What the member is talking about in clause 31 is different 
from clause 30. She seems to be talking about clause 31. 

Ms J.M. FREEMAN: I want to know whether a certificate of authority has to be produced when an officer goes 
into premises to see a person. Can it be an identity card, as defined in clause 31, which reads — 

identity card means a certificate or other document evidencing a person’s identity or appointment; 

So, can a certificate of authority be an identity card? 

Ms B. Peters: No. Clause 31 is about allowing for the possibility that authorised officers can be designated 
under the Public Health Bill for the purposes of other laws, and they will be issued with a certificate of authority 
under the Public Health Bill. Clause 31 allows that to have effect for the purposes of those other laws. 

Ms J.M. FREEMAN: So, an enforcement agency, which is the local government — 

Ms B. Peters: Yes. 

Ms J.M. FREEMAN: Does the adviser want to roll that by me again? 

Ms B. Peters: For example, someone can be designated under the Public Health Bill for the purposes of the 
Dog Act. They would be issued with a certificate of authority under the Public Health Bill. Clause 31 ensures 
that if there is a provision in the Dog Act that requires them to produce their identity card, the reference to that 
includes the certificate of authority that they have been issued in accordance with the Public Health Bill. It is to 
streamline things for local governments. Rather than having to do separate designations under each act, they can 
do one designation with a certificate of authority, which they can then produce for the purposes of all those other 
acts. 

Ms J.M. FREEMAN: I am still confused. Let us say that under clause 30 the local government issues me with 
a certificate of authority. When I think of a certificate, I think of those A4 certificates at the plethora of 
graduations that we are about to go to. It will state my name and where it was issued and it will have 
a photograph or a digital image, specific conditions, and a signature of who issued it. When I go to premises and 
enter that premises as an authorised officer, I have to produce this certificate. Can it be an identity card that then 
meets the purposes of clause 31? 

Ms B. Peters: As long as it meets the criteria in clause 30, yes. 

Ms L.L. BAKER: Just to be clear—I am sure this is self-evident but just to get it on the record—the authorised 
officer cannot enter any premises without that. 

Ms J.M. FREEMAN: They can enter if they are asked to produce it. 

Ms L.L. BAKER: Can they enter without it? 

Ms B. Peters: Yes. 

Ms J.M. FREEMAN: But if someone asks for it, they have to present it. 

Ms B. Peters: That is correct. 

Ms J.M. FREEMAN: Can someone enter and say, “Hi, I’m from the City of Stirling and I’m a public health 
officer, an environmental health officer”? 

Ms L.L. BAKER: Yes, “Trust me, I’m from the government.” 

Ms J.M. FREEMAN: They can go in, jump in their pool, swim in it and say, “It’s okay.” And it is only when 
they say, “Where’s your authorisation?” that they have to produce it. 

Dr K.D. HAMES: Anyone doing that would be pretty crazy. 

Ms L.L. BAKER: Yes, but a lot of seniors will let people into their house, particularly if there are complaints of 
nuisance barking from a dog or something like that. I think there are people who would easily say, “Yes, well, 
okay, Fluffy did bark last night”, and let somebody into their home. So it is up to the pensioner or senior in their 
home to demand to see that certificate of authority, rather than for them to say, “Hello, here I am and I’m with 
the City of Bayswater, and here’s my certificate to say I’m a good person.” 

Dr K.D. HAMES: That is correct. There are lots of crooks out there and anybody could go and knock on their 
door and say, “I’m from the local council, trust me.” There is no way to stop that. It is people’s defence to say, 
“You must give me your card”, and they must have their card and must show it to them to prove that it is them. 

Ms J.M. FREEMAN: The certificate of authority. They must have a certificate of authority. 
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Dr K.D. HAMES: Yes. 

Ms J.M. FREEMAN: Which can be a card. 

The DEPUTY SPEAKER: Order! 

Dr K.D. HAMES: That is what they would do, would they not? They would not carry their certificate of 
authority with them; they would go and get the card and make it easier. They can use their certificate of authority 
to get a card. 

Ms B. Peters: The card is effectively the same as the authority. 

Ms J.M. FREEMAN: If it fulfils all of those provisions. So the card has to have all of the stuff that is on there. 

Dr K.D. HAMES: Yes. 

Clause put and passed. 
Clauses 31 and 32 put and passed. 

Clause 33: Establishment and functions of advisory committees — 
Ms L.L. BAKER: With establishing advisory committees, it is very clear that the chief officer may establish 
a committee under the functions of the act. How do they dissolve a committee? What are the rules and 
regulations? For example, a committee is set up, things are trucking along and after three years it has had its time 
and the minister wants to get rid of it, dissolve it or have another advisory committee. What rules does the 
minister foresee for getting rid of a committee? Will it be in a governance document somewhere, rather than in 
the act? I am very conscious of the fact, having been in the not-for-profit sector for most of my life, that when 
we get people in who are very enthusiastic but perhaps we find halfway down the line that the committee is not 
doing what we intended it to do, we need to find a way of dissolving it. If it is not somewhere in writing and we 
cannot dissolve it, how do we do that? 

Ms B. Peters: There is a provision in the Interpretation Act that effectively states that we can undo everything 
we do. 

Ms L.L. BAKER: It states we can undo everything? 

Ms B. Peters: If there is power to establish that there is a power to abolish. 

Mr R.H. COOK: Going back to what we were talking about earlier, is it possible that an advisory committee 
could ultimately become an enforcement agency? 

Ms B. Peters: It is notionally possible because it will be a person or a body. If it was prescribed, that would be 
possible. 

Dr K.D. HAMES: So the answer is yes.  

Mr R.H. COOK: I assume that the advisory committee would not exercise any powers delegated by the chief 
health officer; it would simply been a question of the pulling together of smart minds to advise on these issues. 

Dr K.D. HAMES: That is correct.  

Ms L.L. BAKER: When setting up the advisory committees or any government body that is a board or 
a committee, will it abide by the same kind of rules around gender diversity, substantive quality and those kinds 
of practices? Would we try to achieve that in the constitution of these committees? 

Dr K.D. HAMES: These committees are established by the chief health officer in cabinet. We always try to 
ensure good representation across the different boards that we have. 

Professor T.S. Weeramanthri: Broad scope and flexibility is given to the chief health officer in the 
establishment of the advisory committees; it is deliberately written so. However, we take advice from the 
Department of the Premier and Cabinet and the Public Sector Commission and we comply with the relevant 
Premier’s circulars. It is established within the context of good public sector practice. 

Dr K.D. HAMES: If ever a board comes before us and there is no attempt to get equality of genders or close to 
it—sometimes it is difficult if it is, for example, a mechanical board—it is normally sent back and they have to 
try again. 

Mr R.H. COOK: Are advisory committees allowed under the current legislation? 
Dr K.D. HAMES: Yes. 

Mr R.H. COOK: Can the minister give us an idea of type, number and scope of those committees? 
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Professor T.S. Weeramanthri: I have not got a full list of them but one example would be the 
Pesticides Advisory Committee. There are a range of related public health acts. The Health Act is one of 10 acts 
that broadly cover public health: the Cremation Act, the Medicines and Poisons Act and the Fluoridation of 
Public Water Supplies Act, and committees come under various of those acts. Statutory committees exist under 
the Health Act, for example, the three statutory mortality committees: the Anaesthetic Committee, the 
Maternal Mortality Committee and the Perinatal and Infant Mortality Committee. I cannot remember any other 
committees specifically established under the Health Act apart from the Pesticides Committee but there are 
others under related acts. 
Clause put and passed. 
Clause 34: General public health duty — 
Mr R.H. COOK: This is obviously an important provision in terms of that shared responsibility or the 
obligation on a member of the public to participate in good public health as well. The subclauses drafted under 
clause 34 are somewhat different from that in the exposure drafted in 2008. Can the minister provide us with 
some information about the changes that have been made? 

Ms B. Peters: I am sorry. I was thinking we were dealing with part 4 but we are on part 3. Which aspect of 
clause 34 is the member referring to? 

Mr R.H. COOK: I have noticed that clause 34 is different from the couple of paragraphs that we had in the 
2008 draft legislation. Obviously that has been expanded on and clearly improved, or not improved. Perhaps the 
provision has been destroyed. I was wondering why those changes were made and the thinking behind them. 
Ms B. Peters: I cannot tell the member precisely why those changes were made but I presume it was in response 
to feedback received from stakeholders. 
Ms J.M. FREEMAN: Can we have the feedback? This clause has been changed from using the very basic 
wording as follows — 

(1) A person must take all reasonable and practicable steps to prevent or minimise any harm to public 
health that might foreseeably result from anything done or omitted to be done by the person. 

(2) Except as specifically provided in this Act, a failure to comply with the general public health duty 
does not of itself — 
(a) give rise to any right or remedy; or 
(b) constitute an offence, 
but may constitute grounds for action to be taken under this Act, including the issue of an 
improvement notice or enforcement order. 

I drink. Sometimes I drink too much, but I try to take all reasonable and practicable steps to minimise my harm 
to public health because I do not go and — 

Ms L.L. BAKER: Drive. 

Ms J.M. FREEMAN: Well that is probably more to do with — 

Dr K.D. HAMES: The member’s personal health is part of the public health. 

Ms J.M. FREEMAN: Yes, that is how I was going to say it, but then I started to think that perhaps it does not 
fit. I participate in Ocsober and I fast and stuff like that to try to do that — 

Dr K.D. HAMES: That is too much information. 

Ms J.M. FREEMAN: Yes, I know. I am just trying to work out my arguments as I go along. 

Now, in determining what is reasonable and practicable for the purposes of all of that, subclause (2) refers to — 

(a) the potential impact of failure to comply with the duty. 

Well I am sorry to say that I constantly fail in that. It goes on — 

(b) any environmental, social, economic or practical implications; 

(c) any degrees of risk that may be involved; 

(d) the nature, extent and duration of any harm; 

(e) any matter prescribed by the regulations. 
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The regulations could prescribe that I should stop drinking. Instead of having a general duty of care to myself, 
which is found in the Occupational Health and Safety Act—I understand what is a general duty of care—this 
provision has been suddenly made bigger in determining what is reasonable and practicable for the purposes. 
It has been decided to expand the common law term “reasonable and practicable” and I want to know why. 

Professor T.S. Weeramanthri: This is the introduction of a very important new term that is at the foundation of 
this new approach to public health. As I understand it, it is based on similar concepts in occupational health and 
safety legislation and environmental protection legislation—that is the advice that I have. It is also consistent 
with the South Australian Public Health Act 2011. I am not speaking from knowledge but I will make an 
inference here from what I know about the development of the act. The 2008 version, as we put that out, is very 
limited about what is the general public health duty. What has been added seeks to explain that presumably 
based on feedback that people were not sure what were reasonable and practicable steps. I should make it clear 
that it is not about an individual’s behaviours that affect only himself or herself. That is not a harm to public 
health; it is a harm to people’s individual health. Nothing in this bill seeks to prevent individuals from making 
bad choices that affect themselves. It is about harm to others and harm to public health. Subclauses (2) and 
(3) are helpful in giving some clarity to the reader and to presumably people in local government as well, who 
are the enforcement agencies, about what to consider when thinking about what is reasonable and practicable in 
terms of a risk-based approach to that. It is also very helpful to have subclause (3), which says, “Look, if you are 
acting in accord with generally accepted practices you will not be taken to have breached — 

Ms J.M. FREEMAN: Does subclause (3) provide that even if that is done and it is not reasonable and 
practicable, if everyone else does something that is not reasonable and practicable, it will be fine? 

Dr K.D. HAMES: Dr Weeramanthri. 

Professor T.S. Weeramanthri: It is not about people’s individual behaviours. It is as though if one were 
running a dry-cleaning business and took the same precautions as other dry-cleaning businesses in 
Western Australia, and an individual were to say, “I had a reaction against something in the chemical processing 
and you have breached your obligation to me”, there would be a defence in law to say that that dry-cleaning 
business was acting in accordance with generally accepted practices of dry-cleaning and that it did not know that 
that could happen. That would be a defence. To be honest, I think that is an important safeguard if one does not 
want to have a new concept with unlimited bounds; one is trying to provide a framework for this duty. 

Ms L.L. BAKER: I agree; I think it is really interesting. How does the department anticipate gaining an 
understanding of community expectations? What is the prevailing community expectation around dry-cleaning 
fluid, or something else? Has any thought been given to how that might occur? I think it is a great thing to 
include, but I think it is very challenging. How has it happened in other places? 

Professor T.S. Weeramanthri: It is really a legal discussion, so I will ask the minister to throw to the legal 
experts to explain what is reasonable. Judges have to decide that all the time. 

Ms L.L. BAKER: I understand reasonable tests. 

Professor T.S. Weeramanthri: I could not explain from my perspective a set of points that would satisfy that; it 
would have to be decided by the legal profession should it come to any kind of test. There are defences in this 
legislation that are common defences in other legislation, such as taking all reasonable steps in accordance with 
generally accepted practices. That must be able to be defended. However, there is a general health duty principle 
here, and this is the first time it has ever been put into legislation in this state. Considering the effects of one’s 
practices on others is also new. 
Mr R.H. COOK: It is good. 
Professor T.S. Weeramanthri: We are not saying that we as government know that; a person who runs their 
own business is in the best position to consider how that impacts on others and they have to plan for it, think 
about it, assess the hazards and risks, manage the risks, and do that in a reasonable and planned manner. There 
are certain defences: one is in this clause and another is in the serious and material risk section that covers due 
diligence. Built into this act is both a new duty as well as reasonable defences that are accepted under law in 
other bills. However, I might ask Ms Peters to add to that. 

Ms B. Peters: I add that that would be informed by things such as codes of practices and guidelines, and it 
would very much depend on the circumstances. Of course, public health is incredibly broad, so that cannot be 
answered in the abstract; in particular circumstances those types of instruments would be informative. 

Ms L.L. BAKER: I will give the practical example of, say, effluent or chemical flow into the Swan River 
through main drains and the like, when there is a lot of run-off, some of which is poisonous, some toxic and 
some hideous, and businesses in the area are scrap metal business and the like and they are pouring nasty 
materials down the drain and hosing off chemicals so that they go straight into the main drain and into the river. 
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Would an assessment of what the community at the time thinks is acceptable have to be made about whether or 
not that practice was okay? Is that the kind of thing being referred to? 

Dr K.D. HAMES: The member for Maylands is talking about something that has been done for years in the 
Bayswater main drain and the council has been very strict about and hard on that. We caught the people with 
pipes under the road—the chrome plating groups in particular. It is currently against the law to do those things, 
and environmental health officers are very strict on that. In fact, as the member would know, the 
Bayswater Integrated Catchment Management Committee has been strongly overseeing that for 25 years now. 
I do not think we would find a lot of those practices now. 
Ms L.L. BAKER: I was not worried about the practice. 
Dr K.D. HAMES: I just wanted to defend the management of the Bayswater main water drain. 
Ms L.L. BAKER: I was not criticising the main water drain. 
The DEPUTY SPEAKER: Order, member for Maylands. 
Mr R.H. COOK: Could the general public health duty clauses be best classified as creating a duty of care for 
members of the public? 
Dr K.D. HAMES: Ms Peters. 
Ms B. Peters: Yes. 
Ms J.M. FREEMAN: It is in the South Australian act. I have had a quick flick through the Victorian act and it 
is not in the Victorian act. Is it in the New South Wales act? 
Ms B. Peters: I could not tell the member that off the top of my head. 
Ms J.M. FREEMAN: It is not in the Victorian act, and the New South Wales act came before the Victorian act, 
did it not? 
Ms B. Peters: No; I think New South Wales is 2010. Victoria’s is 2008 and South Australia’s is 2011. 
Ms J.M. FREEMAN: When did it come into the Tasmanian act? 
Ms B. Peters: I am sorry; I cannot tell the member off the top of my head. 
Ms J.M. FREEMAN: I do not have a problem with general duty of care. The Occupational Health and Safety 
Act includes general duty of care, but I am not aware that it codifies it in the same way. I would have to look at 
that. It has been a while since I have looked at the Occupational Health and Safety Act. What case law covers 
those things? What is reasonable and practical is usually determined by a court, taking into account the merits of 
the matter and the evidence before it. The things that a court would take into account would encompass these 
things, and these things would be determined by case law that has been determined previously. Is there a list of 
the cases that this are based on? 
Ms B. Peters: I do not have a list, but it is not codifying it; it is just providing some assistance to say that these 
are some of the things that there should be regard to, but that does not mean there are no other things that the 
court could also have regard to. 

Ms J.M. FREEMAN: I am not comfortable with this provision at all—I have already said that to my 
colleague—because I believe a general duty of care is needed, but I am unsure why the provision needs to be so 
specific and what needs to be achieved, other than to say to everyone there is a general duty of care to prevent or 
minimise harm to public health. Clearly there is an out if they have acted in a generally accepted way. Again 
both of these things would be based on case law, would they not? Both subclauses (2) and (3) would be based on 
legal precedent, but is the minister not aware of where those decisions have come from? 

Ms B. Peters: I do not know, sorry. 

Ms J.M. FREEMAN: Has it just been taken from other legislation? 

Ms B. Peters: I am sorry, I cannot tell the member; I was not working on the bill in 2008. 

Ms J.M. FREEMAN: This provision was not in the 2008 draft bill. 

Ms B. Peters: No; but the member is asking why it has changed from what was in the 2008 version, and I cannot 
answer that question. 

Dr K.D. HAMES: The member for Mirrabooka should decide what she wants to do. If she does not support the 
clause, we can just put it off and vote on it in the house. 

Ms J.M. FREEMAN: I am not sure that the member for Kwinana does not support the clause; he is quite happy 
with it. I would like to talk to the shadow Attorney General about this matter. 

Dr K.D. HAMES: Why not just postpone this clause? 
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Mr R.H. COOK: I suggest that part 3 be held over, which includes clauses 34 and 35. 

Ms J.M. FREEMAN: It may be that it will go through the house easily. 

The DEPUTY SPEAKER: I understand that members want clauses 34 and 35 held over, and that includes the 
amendment that is proposed for clause 35. 

Dr K.D. HAMES: Whose amendment is it? 

Mr R.H. COOK: It must be the government’s. 

Dr K.D. HAMES: Can we move that amendment? 

The DEPUTY SPEAKER: The minister has an amendment to clause 35. Let us just deal with them 
individually. We will agree that the motion is that clause 34 be postponed. 

Further consideration of the clause postponed, on motion by Dr K.D. Hames (Minister for Health). 
Clause 35: Consequences of failure to comply with general public health duty — 
The DEPUTY SPEAKER: The minister has an amendment to clause 35. 

Dr K.D. HAMES: I move — 

Page 31, lines 3 and 4 – To delete the lines. 

Clause 35(3) on page 31 reads — 

Subsection (1) is subject to any regulations made under 4 section 293(3)(a)(i). 

This amendment addresses a drafting issue. The original purpose of clause 35(3) was to make it clear that 
regulations can be made to declare conduct not to be a breach of a general duty; however, this has already been 
made clear by clause 34(3)(b). As such, clause 35(3) is redundant. Clause 34(3)(b), which is in circumstances 
prescribed by the regulations, covers it. We will be debating that outcome when we do clause 34. All I want to 
do is delete subclause (3) because it is redundant. 
Amendment put and passed. 
Dr K.D. HAMES: Do members opposite still want to postpone clause 35? 

Mr R.H. COOK: It makes sense to. 

Further consideration of the clause postponed, on motion by Dr K.D. Hames (Minister for Health). 
Sitting suspended from 6.00 to 6.10 pm 

Clause 36: Term used: engage in conduct — 
The ACTING SPEAKER (Mr I.C. Blayney): Members, we now resume. The question is that clause 36 stand 
as printed. 

Ms L.L. BAKER: As I indicated during the break, I really would like the minister to perhaps get his team to 
explain simply the difference between subclauses (1)(a), (b), (c), (d), (e) and (f). 

Dr K.D. HAMES: I would love to do that if that was the clause we were on. 

Ms L.L. BAKER: Is this not clause 37? 

Mr R.H. COOK: I thought the member for Maylands was going to ask to have the difference between 
“do an act” or “omit to do an act” explained! 

Ms L.L. BAKER: I give up. 

Mr R.H. COOK: That is getting pretty esoteric! 

Ms L.L. BAKER: I thought the Acting Speaker  said clause 37; I am sorry. 

Clause put and passed. 
Clause 37: Offences relating to serious public health risks — 
Dr K.D. HAMES: I would like my staff to explain the answer to the question put by the member for Maylands. 
Obviously, they are very similar but different. Paragraph (a) reads — 

engage in conduct that the person knows will cause, or is likely to cause, a serious public health risk; 
Paragraph (b) reads — 

engage in conduct in a manner that the person knows will cause, or is likely to cause, a serious public 
health risk; … 
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Paragraph (a) leaves out the words “in a manner”. I will leave it to the drafters to explain. I am trying to find the 
difference between them. Professor Weeramanthri wants to start. 

Professor T.S. Weeramanthri: With members’ indulgence I might give a broad overview of this clause, 
because I think it will help us understand the details, if that is okay. 

Mr R.H. COOK: Yes, please; that would be great. 

Ms L.L. BAKER: Anything would be good. 

Professor T.S. Weeramanthri: First of all, under clause 36, “engage in conduct” includes both acts and 
omissions, so that is clear. Then there is the distinction between serious and material public health risks. I am 
just going to give some examples. It is clear that there is a tiered approach here, and serious is more serious, if 
you like, than material. That is the first distinction between a material risk and higher level risk, which is 
a serious risk. I will give a couple of examples of each. A material risk might be if I know I have a child with 
measles and I send them to school or child care knowing there is an exclusion policy for that at school. If I am 
a business that keeps a body of water in my backyard that is going to breed mosquitoes and there have been 
warnings about Ross River fever or something; that is a material public health risk.  

A higher order of risk is a serious risk that would include things such as someone knowing that they have HIV 
and knowingly sharing injecting equipment with someone or having unprotected sex with someone without 
disclosing their status. That would be in that category of a serious public health risk. That is the first distinction. 
Clause 38 refers to material public health risks and clause 37 refers to serious public health risks. In a funny kind 
of way I find it easier to read them in reverse order. I am not criticising the draftspeople. 

Mr R.H. COOK: Because we have gone from a general public health risk, I would have thought we would then 
go to material public health risk and then to serious, but that is okay. 

Professor T.S. Weeramanthri: That is how I read and try to understand this. That is the first thing. Clause 38 is 
a lesser set of offences than clause 37. Then there is the distinction between clauses 37(1), (2) and (3) and the 
equivalent subclauses of clause 38—they are in parallel as well. Again, it is easier to understand if they are read 
in reverse order—so rather than read them from subclause (1) to (3), they can be read from (3) to (1). 
Clause 37(3) refers to a person engaging in conduct that causes or will cause a serious public health risk—that is 
the first thing—and there is a range of penalties at the end of that clause such as a fine of $50 000 or a daily 
penalty of $10 000. That is the serious public health risk. All of the fines in the serious public health risk clause 
are higher than the fines in the material public health clause risk because the risk is higher. There is also a tiered 
approach within the serious category. If I engage in conduct under clause 37(3) that causes a risk, there is that 
penalty. A higher level of culpability is covered under subclause (2)—if I ought reasonably to have known. Say 
there was some statewide warning or I was told specifically that new businesses needed to take something into 
account, the fine is higher, so the fine goes to $100 000 or imprisonment for two years. The highest level of 
culpability is not just that I ought to have reasonably known, but that I did know and it is proven in court that 
I did know and created a serious public health risk. The penalty for that is the highest amount. I am trying to 
show here that there is a parallel approach for both serious and material public health risks, and there is a tiered 
approach depending on one’s culpability in terms of knowing. If the minister is happy I might now pass to my 
legal colleagues to explain how each of those subclauses work. 

Dr K.D. HAMES: I will just clarify with an example. An example that applies to clause 37(3) might be a gay 
male who gets HIV and does not know he has got it yet, but is engaging in unprotected sex in a manner that 
causes risk. An example relating to the subclause (2) category is that the person perhaps knows he has it, but 
does not advise his partner and does not wear protection. Under subclause (1), that person would know he has 
HIV and deliberately goes around infecting as many people as he can. Is that a reasonable spread of the sorts of 
things that would fit into each category? 
Professor T.S. Weeramanthri: Yes. 
Dr K.D. HAMES: Can the difference now be explained? 
Ms L.L. BAKER: I was quite good with what we had done so far; it is this bit that has got me. 
Ms B. Peters: Just to clarify, does the member want to understand the difference between paragraphs (a), (b), 
(c), (d), (e) and (f)? 
Ms L.L. BAKER: How do they differ? Can I just be told what each of them means and why they are different 
from the others? 
Ms B. Peters: They just capture different types of conduct. Paragraph (a) is about engaging in conduct. 
Ms L.L. BAKER: Where are we starting? Are subclauses (1), (2) and (3) all the same? 
Ms B. Peters: Yes, they are all the same. 
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Ms L.L. BAKER: They are all identical, that is I why could not see any difference. 
Dr K.D. HAMES: One has the word “knows”, another has the words “reasonably to know” and another has 
“will cause”, so that is not as strong. Let us just do clauses 37(1)(a), (b), (c), (d), (e) and (f). 

Ms L.L. BAKER: Perfect. 

Ms B. Peters: For each category they capture different types of conduct. Subclause (a) is about engaging in 
conduct, (b) is about engaging in conduct in a manner — 

Ms L.L. BAKER: What does that mean? I do not understand the difference between “engaging in conduct” and 
“engaging in conduct in a manner”. 

Ms B. Peters: It might be the conduct itself that necessarily leads to an outcome, or it might be the way that the 
conduct is engaged in that will lead to the outcome. 

Mr R.H. COOK: So it is the difference between poison being tipped into a river or poison being left on the edge 
of the jetty in an open bucket for someone to knock in. 

Ms L.L. BAKER: That works for me! 

Ms B. Peters: “Allow or permit conduct” — 

Ms L.L. BAKER: So they let someone else bring the poison to the river in a bucket. 

Ms B. Peters: Yes, and “allow or permit conduct to be engaged in in a manner”, and then “allow or permit 
conduct to continue to be engaged in” — 
Ms L.L. BAKER: That is lots of buckets of poison! 
Ms B. Peters: — and then “allow or permit conduct to continue to be engaged in in a manner”. That is repeated 
for each category. 
Ms L.L. BAKER: Great, thanks. That is clear now. 
Ms B. Peters: It is intended to capture a wide range of conduct. 
Dr K.D. HAMES: Do not go near the bucket! 
Ms L.L. BAKER: I love law! Thank you so much; I really did not understand. 

Mr R.H. COOK: This clause contains probably the harshest penalties in the whole bill, and that has been widely 
applauded or cheered by stakeholders. I am wondering how those numbers were arrived at. Are these on the high 
side compared with other states, or on the lower side? 

Ms B. Peters: Broadly speaking, they are, I think, equivalent to the provisions under the Occupational Safety 
and Health Act, and slightly less than the penalties available under the Environmental Protection Act. 

Mr R.H. COOK: Okay. 

Ms B. Peters: South Australia has even harsher penalties than what we have provided here. I can give members 
the specific penalties. The equivalent provision under the Environmental Protection Act—equivalent to causing 
a serious public health risk—is $500 000 and five years’ imprisonment. Under the South Australian Public 
Health Act, it is $1 million and 10 years’ imprisonment. 

Mr R.H. COOK: So we are a fair way behind both the EPA and the South Australian legislation. 

Ms B. Peters: They are less than those two, yes. 

Dr K.D. HAMES: What about other states? 

Ms B. Peters: Not all of them have the same approach, so it is more difficult to draw an analogy between them. 
There are more provisions that are analogous to the material public health risk than for the serious public health 
risk. 

Dr K.D. HAMES: We have the Australian Capital Territory and Northern Territory figures there. What are their 
equivalents? 

Ms B. Peters: Section 26 of the Northern Territory Public and Environmental Health Act provides for an offence 
equivalent to causing a material public health risk of almost $60 000 and imprisonment for two years. 

Dr K.D. HAMES: What is ours? 

Ms B. Peters: Ours is tiered between $40 000 and $100 000, depending on the level of culpability. 

Dr K.D. HAMES: That sounds more than is, in that case, the maximum. 
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Ms B. Peters: That is correct. 

Mr R.H. COOK: In the 2008 bill the numbers are pretty much the same except we have penalties for bodies 
corporate. Is there any reason why we have taken bodies corporate out? 

Ms B. Peters: It is not necessary to specify a penalty for a body corporate. Section 40(5) of the Sentencing Act 
provides for bodies corporate to be liable to a penalty five times the penalty applicable to an actual person. 

Ms L.L. BAKER: In any act? 

Ms B. Peters: In any act, unless it has been disapplied. 

Mr R.H. COOK: So for instance, in clause 37 where it says “Penalty for an offence under this subsection: a fine 
of $250 000 and imprisonment for 3 years”, for a body corporate it is $1 million, one assumes. Does that also 
mean that the CEO is liable to a nine-year sentence? 

Ms B. Peters: No, there will be no penalty of imprisonment for a body corporate. 

Mr R.H. COOK: Yes, of course. Obviously these numbers were arrived at in 2008, and that — 

Dr K.D. HAMES: The member wants to allow for inflation, does he? 

Mr R.H. COOK: I just wondered whether the minister had given it any thought. I am just trying to up the guns! 

Professor T.S. Weeramanthri: Our minds were occupied by other matters relative to the provisions of this bill! 

Mr R.H. COOK: Like getting the minister to bring it in! 

Dr K.D. HAMES: Do not blame me! Have I had any input in the time it has taken this bill to come before the 
house, Dr Weeramanthri—in contributing to the time it has taken over the 10 years? 

Professor T.S. Weeramanthri: The minister has only been supportive. 

Dr K.D. HAMES: Thank you. 

Mr R.H. COOK: I refer to clause 36, which refers to it being an offence to omit to do an act! 

Has the minister given any consideration to the fines? Given that his team has been word crunching, has he 
considered number crunching? 

Dr K.D. HAMES: No, I have not. I am comfortable with the numbers they have put up; they seem fairly hefty. 
Sure, ours are not the same as those in one or two other states, but they are higher than others, so I think that is 
a  reasonable fine—$250 000, or imprisonment for three years. 

Ms L.L. BAKER: It is not very much, really, for a body corporate. 

Dr K.D. HAMES: No, a body corporate is five times that. Five times $250 000 is not $1 million, in case 
someone’s maths is not quite up to speed. 

Ms L.L. BAKER: It is $1.25 million. 

Dr K.D. HAMES: Yes, $1.25 million. 

Clause put and passed. 

Clause 38 put and passed. 
Clause 39: Defence of due diligence — 
Mr R.H. COOK: Again, I am not a lawyer so I have a general inquiry. What does the case law say about the 
veracity of the defence of due diligence? I can imagine that the defence of due diligence, in the context of an 
organisation operating under a public health plan that has been implemented by a local government authority, 
would make it fairly difficult to prosecute someone under clauses 37 and 38, because there would be so much, 
I guess, wraparound policy planning, regulation and guidance. This seems to me to be a bit of a get-out clause, 
so I am just wondering what the experience of these sorts of clauses is. 

Professor T.S. Weeramanthri: Just to clarify, the public health plans relate to the activities of local 
governments; they do not relate to the individuals or businesses that would be subject to potentially creating 
offences related to serious material public health risks. They would not be covered by the plans. Those plans 
belong to local government. 

Mr R.H. COOK: So the plans and the policy framework and the interaction the company might have with an 
environmental health officer or anything like that would not be part of the defence of saying, “We’ve done our 
due diligence because we’ve been working with this environmental health officer who is working under this 
impressive document called the public health plan”. Is that a due diligence? 
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Professor T.S. Weeramanthri: Because of the diversity of people’s careers and businesses, most activities 
around businesses or individuals creating public health risk will not be covered specifically under any particular 
section of a public health plan put out by a local council. To go back to the previous example, there is not going 
to be a specific reference to a drycleaning business in a community public health plan. The vast majority of these 
incidents, I would say, will not be covered, so they have to be dealt with on their merits. If there was some link 
to an interaction with an environmental health officer related to a local government plan, that might well be 
relevant in that case, but I would assume that in most cases that would not be so. Really, again, it goes back to 
the principle of the general public health duty and the responsibility of the individual or the business to think 
through the implications of their actions on others, and whether they are creating any material or serious public 
health risks. I just wanted to clarify that before we go too much further. 

Ms B. Peters: This is a fairly standard provision. 

Mr R.H. COOK: Yes, I looked at the 2008 draft bill, and it is more or less exactly the same. 

Ms B. Peters: It is similar to the Food Act 2008. 

Dr K.D. HAMES: It is exactly the same, as opposed to more or less exactly the same. 

Mr R.H. COOK: Yes, except that it is clause 27 in the 2008 draft, so it is not exactly the same. 

Ms B. Peters: It is very similar to the Food Act, and also to the South Australian Public Health Act. The purpose 
is really to provide an incentive for bodies to maintain systems and processes to promote compliance with the 
bill. I believe that in 2000 there was a recommendation in the National Public Health Partnership report about 
due diligence, which refers to the benefits of promoting compliance. 

Mr R.H. COOK: If I stored chemicals in what was considered to be a substandard manner and they started 
leaking and ran out of the building and down the drain, but as soon as it started to happen I got hold of the local 
authorities to remedy the situation, could I still be prosecuted under clause 39(2)(c) for storing the chemicals in 
an unsafe manner that would risk public health or, under the defence of due diligence, is it a proper defence to 
say that I alerted the authorities at the time it happened, so I cannot be prosecuted? 

Ms B. Peters: The criteria in clause 39(1) and (2) would still have to be met. The fact that it was reported is just 
one element. If a person does the wrong thing and then reports it, that will not help them. 

Clause put and passed. 

Clause 40: Alternative verdicts for certain offences — 
Mr R.H. COOK: I am looking for an explanation of this clause. 

Ms B. Peters: Effectively, this clause provides that if someone who is charged with a more serious offence is 
found not to have committed that more serious offence, but there is sufficient evidence for the person to be 
convicted for one of the lower tiers of offences, they can be convicted of that offence. 
Clause put and passed. 
Clause 41: Determination by court of appropriate punishment — 
Mr R.H. COOK: I assume that this is a fairly common clause, so I do not want to detain the committee for 
longer than is necessary. To what extent does the general public health duty influence a court in determining 
appropriate punishment? This establishes a positive obligation on a member of the community to behave in 
a way that is protective of public health. Does that in itself add to the order of punishment? 

Ms B. Peters: The general duty itself is not relevant to the assessment of the appropriate penalty for committing 
one of the offences in part 4. The provisions in clause 41 are to assist the court in assessing the appropriate 
penalty in the circumstances of the individual case. 

Clause put and passed. 

Clause 42: Terms used: public health plan — 
Ms L.L. BAKER: The first question I have is about public health plans, so I might as well ask it under clause 
42, although it does follow through in clauses 43 and 44. When the state develops its own public health plan, that 
is clearly a funded activity of the department or whatever it is. That is all kosher. However, will the demand for 
every local government authority to have a public health plan be funded by the state, or are we simply saying 
that a local government needs to have a public health plan, and if it does not do so we will do something dreadful 
to it? Is there an intention that there will be some kind of funding allocation going with the request? 

Dr K.D. HAMES: I would say not, but Ms Crossley might be able to clarify it. 
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Ms J.K. Crossley: There will be no direct funding to local government for the public health plans, but we 
modelled our requirements on the existing requirements for planning in the Local Government Act, such that 
there will not be a requirement for additional planning, just that they must include public health within their 
existing planning process. 

Ms L.L. BAKER: I need to ask a question that I simply do not know the answer to, not that I do not always do 
that! This is about what is actually in a public health plan. Does the government look at categories around 
particular target groups? Would the public plan look at public health issues that are particularly related to 
a population, a demographic or a geographic area? How are they done? 

Dr K.D. HAMES: It would involve all of that. I refer to Professor Weeramanthri. 

Professor T.S. Weeramanthri: That is correct, and the challenge is to get complementarity between a broad 
state public health plan and a diversity of local government plans. That will clearly come, but it will be 
established within some kind of common framework. This is work that needs to be done, and we need to allow 
and support local governments to make a needs assessment of their own communities. A community in the far 
north will be way different from a Perth metropolitan community, and it needs to be supported and given a range 
of tools to do planning that leads to the kind of evidence-based and data-based needs of its local population. We 
will be providing a framework. We will be providing tools and advice on how to go about that planning process 
without determining that local government’s own priorities. 

Ms L.L. BAKER: I have a further question. I understand why we would take that path. One of the things that is 
of interest to me is the area of children’s health and wellbeing. I watch with interest as some of the other 
developed countries in the world uncover some pretty horrific things going on in local government, such as the 
Rotherham issue in the United Kingdom, in which recently the whole of a local government authority was taken 
to court and charged with the sexual exploitation of children in its care. How do we make sure that local 
governments are looking at their responsibilities at that level, because we are not taking such a direct approach 
and saying, “You must in your public health plan address issues of children 0–3 up to 18, and then to 25”. I am 
talking about a developmental spectrum versus a demographic such as lesbian, gay, bisexual, transgender and 
intersexual community needs, or something like that. How will we find that out? I am looking at the adviser, but 
this is probably a question to the minister about the exposure that a government might have because we will not 
know what is going on in a local authority through the proposed Public Health Act, and there might be an 
opportunity to make more transparent the processes in local governments through having categories that include 
the health and wellbeing of children for example. 

Dr K.D. HAMES: There will be a lot of community pressure on councils relating to their public health plans. As 
the member knows, some have them already. The councils in the member’s electorate need to be looking at the 
provision of parks, walkways, playing fields for children and bicycle paths to ensure people get out and exercise. 
At the other end of the spectrum for seniors, they need to be looking at the facilities available and the sorts of 
advertisements they do, whether it be about mosquitos, as in the member’s electorate, or whatever. They need to 
be looking at issues of drainage and public health programs such as we had in Mandurah about leaving water 
lying around and about wearing clothes, coverings and all those things. 

Ms L.L. BAKER: Do not talk about mosquitoes. 

Dr K.D. HAMES: A local government may look at a range of different things, and local governments will all be 
looking at each other. They will be looking at what they do, what innovative things they can do and how they 
can think of new ways to encourage and protect public health within their council region. It might be in an 
industrial area where there is a very strong focus on discharge of waste. I would expect a plan for an individual 
council to be multifaceted in the sorts of things it does, and the health department will be assisting with that to 
talk about what other councils do and look at that area and see the particular issues. Some might be specific to 
that council and some might be overall things. If Indigenous communities are involved, there would be all sorts 
of things about how they help to protect against them. A combination of Aboriginal people in Derby and Broome 
are trying to get people back to country, to provide accommodation services and access to alcohol services—
a huge range of different things. I would think it was an exciting challenge if I was involved with local 
governments in trying to develop those plans, but I will ask Professor Weeramanthri to answer the broader 
question about the state public health plan. 

Ms L.L. BAKER: Particularly in relation to children. 

Professor T.S. Weeramanthri: In terms of the state public health plan, we do have other state public health 
plans to draw on as some input to our planning process. We clearly already have a way of analysing information 
through epidemiological analysis that will already categorise routinely age groups in the population. We 
routinely report by gender and age group and Aboriginality, for example. That will be part and parcel of the data 
that will be included in the state public health plan. What is really important is that there is a clear link between 
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the data identified needs and actions, so that there is some logic trail to why local government may choose 
certain things. There is a logic trail about where we, as a state government, say, “Are there areas to be looked at 
and considered?” There will be a kind of data analysis at a state level that will identify, as far as we can go, 
different areas of disadvantage. There might be rural versus metro or different parts of the rural area, particular 
age groups, and particular vulnerable groups whom we may not have great data on but we know from other 
means are an issue, such as homeless people, for example. We are going to use our experience in public health, 
as well as the best data we can to provide a picture of the state. We do this routinely anyway in many of our 
epidemiological reports. But the state public health plan will then go further than that and provide a framework 
and guidance for where the state should be going, what it should be investing in in terms of priorities, and where 
local governments should also look. However, it could well be that a local government plan does not exactly 
reflect the state priorities, because at that finer level of detail, the priorities are different from what we see at 
a state level. It is how those things interlock and then the discussion we have between the levels of government 
that are really critical. 

Ms L.L. BAKER: I guess I am just concerned that we do not lose the wellbeing of children in high level 
epidemiological data or the collection of data at that level, and then miss what is happening on the ground. 

Professor T.S. Weeramanthri: It is an absolute priority for us, and we have produced many routine 
departmental reports specifically focused on the health of children. Parts of our routine reports have also 
provided information to the children’s commissioner and broken down data in a whole level of details. We 
provide dedicated reports around our health and wellbeing survey that relate to the health of children. We have 
a children’s report and an adults’ report, so it is very much a priority in terms of data and action. 

Mr R.H. COOK: Perhaps I can answer some of the member for Maylands’ concerns. The government had taken 
out the public health policies. They were the effective tool that the member is looking for to address. 

Ms L.L. BAKER: That is what I am thinking, yes. 

Mr R.H. COOK: The whole government response is to a public health crisis. Whether it be the abuse of kids, 
the appalling state of our Aboriginal communities, alcohol abuse or whatever, this is the part of the bill where 
public health policies would have sat. In that sense, this is a heavily watered down version. What the minister 
was just describing in terms of an overall state plan is a general, nice, proactive, long-term, passive approach. 
The member for Maylands is describing a crisis that needs a whole-of-government commitment and a concerted 
response. I am saying that the government has ripped the guts out of the original 2008 bill, which would have 
had public health policies producing overall better coordination to respond to these socially complex issues. This 
is the very sad part of where we have come to. The thing that would do exactly what the member is talking about 
and would exactly give this government the capacity to respond to these difficult situations has been taken out of 
the bill. 

Dr K.D. HAMES: I look forward to the member for Kwinana reinserting it if or when he gets back into 
government. 

Mr R.H. COOK: We might have someone who is actually committed to public health when we get back into 
government. 

Dr K.D. HAMES: Okay. 

Mr R.H. COOK: But, of course, this is crap in the meantime. 

The ACTING SPEAKER: The question is that clause 42 stand as printed. 

Mr R.H. COOK: Can the minister describe for me the difference between a public health plan and what he was 
originally considering, which is a public health policy? 

Dr K.D. HAMES: I can do that. Professor Weeramanthri will answer, and perhaps he could answer some of the 
member’s outrageous allegations while he is doing it. 

Mr R.H. COOK: The minister cannot answer them, and that is the point. 

The ACTING SPEAKER: Members, please! 

Professor T.S. Weeramanthri: The state public health plan and the local government plans encapsulate what 
the problem is and what people are going to do about it, and also the relationship between the two tiers of 
government. As we can see in the state public health plan, there is a requirement to say how we propose to work 
with others as well as what the priorities are. Clearly, for government, there is also another kind of accountability 
in terms of the expenditure of government on public health et cetera, which also allows for scrutiny about the 
objects, the actions and the desired outcomes; that is the planning process. The policy is one way to achieve 
one’s aims; so it could be part of what we are intending to do, but the plan is broader and kind of higher level in 
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a hierarchy of actions, if you like. One of the elements of a plan might be a policy. We still have at our disposal 
today all the tools about creating policies. 

Mr R.H. COOK: But that is not the point. The tools we are creating are for tomorrow. Originally, the minister 
contemplated a very powerful tool, which was the public health policy that he has now watered down to these 
public health plans. I just want to understand why the minister has chosen that path.  

It essentially looks like the assistant director has been nobbled. 

Dr K.D. HAMES: Perhaps Professor Weeramanthri should explain that he has not been nobbled by us. 

Professor T.S. Weeramanthri: I think we have already explained in previous parts of the bill that the removal 
of public health policies does not affect our ability to develop policy and have it either non-legislated or 
legislated. Those options remain. It does remove the confusion about the mandatory nature of public health 
policies as originally proposed. It does not remove any tools from the toolkit about how we can effect change to 
provide better public health in this state. I am comfortable that we retain and will have a better toolkit as a result 
of this bill. The complete reorientation of the bill regarding our ability to be more proactive, to identify risks 
ahead of time and to respond to those risks early and in a precautionary manner will be vastly improved 
compared with our ability under the current act. 

Mr R.H. COOK: It is that question around the mandatory issue because we no longer have any instrument like 
that in this bill. The minister says that we still have it, but I cannot see where it is. We have these public health 
plans that are aspirational and proactive and these broad frameworks, whereas the policies that had specific 
public health objectives and ways that we would get there, for instance, by declaring a specific activity or 
activity within a specific class of activities to be a public health risk activity are not in the bill. They have been 
taken out of this provision and it has been significantly watered down to remove the risk. Public health could be 
endangered, for example, by the alcohol industry or neglectful departments allowing communities to live in 
squalor. All of those things will now be a part of an aspirational framework that we seek to get to by virtue of 
a public health plan and then the local public health plans. This is not an instrument to change behaviour now 
about crises that are identified in public health such as the abuse of children. 

Professor T.S. Weeramanthri: I am very comfortable with the approach taken in this bill. A couple of 
examples were given in prior discussions about liquor licensing and more recently around child abuse issues. We 
have also had a discussion about how to hold local government to account. Frankly, I do not think we can use 
a single public health bill to achieve all those agendas. The Local Government Act seeks to hold local 
government to account. It would be somewhat strange to have the Public Health Bill somehow override the 
Local Government Act to provide a set of outcomes that can be otherwise achieved through legislative means. In 
terms of liquor licensing, yesterday we discussed how there are legitimate competing objectives within the 
Liquor Control Act. It is in the balancing of those objectives that the Parliament has decided on and set up 
a process to deliver outcomes for the state and for the public. 

Sitting suspended from 6.54 to 7.00 pm 
Dr K.D. HAMES: Are members happy to vote on the clause? If anyone wants further debate, I will just adjourn. 

Ms L.L. BAKER: On clause 42? 

Dr K.D. HAMES: Yes. 

Mr R.H. COOK: I have not lashed the minister enough on the fact that he has watered down this bill. 

Dr K.D. HAMES: I feel lashed. 

Mr R.H. COOK: The minister has not provided me with an explanation about why he has watered it down in 
this way. 

Ms L.L. BAKER: And the minister wins because he is in government. 

The DEPUTY SPEAKER: We are trying to get some consensus on what people want to do. 

Clause put and passed. 
Debate adjourned, on motion by Dr K.D. Hames (Minister for Health). 

Committee adjourned at 7.01 pm 

__________ 
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